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John Forrest Dillon 


By Gerorce S. CLay oF THE New York City Bar 


YOUNG man, native of New York 
State, by name John F. Dillon, a 
doctor of medicine, then just graduated 
and barely twenty years of age, left 
his home in Davenport, Iowa, in’1850, 
to engage in the practice of his profes- 
sion at the little town of Farmington, 
Iowa, on the Des Moinesriver. Fortu- 
nately for the legal profession, which 
now claims him as one of its most 
learned and illustrious members, the 
conditions surrounding the practice of 
medicine at that time in the western 
country were too strenuous and exacting 
for his physical constitution to endure 
and he decided to return to his home 
in Davenport. 

He left Farmington with his mind 
made up as to his life work. During 
the few months of his residence there 
he made the acquaintance of a young 
lawyer, to whom he said one evening, 
“Howe, I have made a great mistake. 
I cannot practise medicine in this coun- 
try without being able to ride horse- 
back, which I am utterly unable to do. 
I might as well admit the mistake and 
turn my mind to something else. I 
shall read law. Tell me, what is the 
first book that a student of the law re- 
quires?” He answered, ‘‘Blackstone’s 
Commentaries.” ‘Have you got them?” 
Howe replied, ‘Yes, I have them and 
the Iowa Blue Book of Laws and those 
are the only books I have.’’ The books 


were loaned and his study of the law 
commenced. 

On his return to Davenport he found 
it necessary to keep a drug store, and 
in his leisure continued the study of 
law. He had no instructor or aid in 
his studies. As a law student he was 
never in a law office or a law school. 
But he was soon admitted to the bar, 
became in 1852 prosecuting attorney 
of the county, and at the age of twenty- 
seven was elected judge of the district 
court of the seventh judicial district 
of Iowa. He afterwards became judge 
of the Supreme Court of the state and 
was Chief Justice of that court when 
appointed in 1869 by President Grant 
judge of the United States Circuit Court 
for the eighth judicial circuit. 

Judge Dillon was endowed by nature 
with all the qualities requisite to a great 
lawyer. He has a strong memory, con- 
centration, industry, clearness of judg- 
ment, and the ability to take a common- 
sense practical view of a case. A promi- 
nent banker who frequently has occasion 
to obtain Judge Dillon’s opinion of the 
legal aspects of his financial transactions 
is always desirous to know what the 
Judge thinks of the matter in hand 
from the business side. ‘‘Ask the Judge,” 
he would instruct his representative, 
“what he thinks of the ‘deal’ as an in- 
vestor; would he put his own money 
in the venture?” 
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Whenever preparing a case for trial 
or argument or a question for the pur- 
pose of giving an opinion, no detail 
escapes his attention. He never ceases 
sounding until he reaches the very bot- 
tom of the question. His power of 
concentration and retentive memory 
enable him to grasp the facts and assim- 
ilate them with remarkable ease. In 
the discussion of legal questions, the 
Judge will frequently say: ‘‘I decided 
that point when I was on the bench,” 
and send for the particular volume of his 
Circuit Court Reports where the case 
was reported. All through his profes- 
sional career he has devoted himself to his 
work as judge, author and lawyer with 
untiring industry. If he has an appoint- 
ment for a conference on a particular 
day that requires preparation in advance 
and if time does not permit him to 
make the necessary study during office 
hours he will take the papers home with 
him and come to the conference pre- 
pared to discuss all the points involved. 
It is said that during his early career on 
the bench he devoted so much time at 
home to his legal work that his wife felt 
he did not give enough attention to 
social affairs, and she said to him one 
day, ‘Why do you work so hard? 
Don’t you think you ought to give 
more time to your family and friends?” 
The Judge’s reply was that he had a 
reputation to make. And years after- 
wards when he had achieved fame as 
a great judge, author and lawyer en- 
gaged in general practice his answer to the 
same question was, “I have a reputation 
to keep.’”’ And he has always guarded 
that reputation with most scrupulous 
care, giving to every subject most dili- 
gent and careful attention, no matter 
whether the fee be large or small. In 
fact, the question of compensation 
never influences his judgment or con- 
Scientious consideration of the case in 
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the slightest degree. His professional 
honor has never been measured by him 
in dollars and cents. 

One of the interesting things about 
Judge Dillon is the respect he 
shows for the opinions of others. If 
a suggestion be made by the humblest 
clerk in his employ it will receive as 
careful attention and consideration as 
if made by the ablest lawyer. He is 
a man of great modesty and kindly 
disposition and a charming companion. 
His loyalty to and affection for friends 
are unbounded. He always has time to 
see his old contemporaries, and no one 
was ever turned away from his office 
with the statement that the Judge “1s 
engaged and cannot see you.” But he 
will interrupt the most important con- 
ference and excuse himself for a few 
minutes to see personally any old friend 
or contemporary of his western life who 
calls to pay his respects, and then with 
his characteristic hospitality insist upon 
his friend making him a visit at his home. 

Judge Dillon has a beautiful home in 
the ‘Bernardsville region’’ in New Jersey. 
There in the house planned by his la- 
mented wife, a woman of great talent and 
beauty of character, he spends the sum- 
mer months with his children and grand- 
children, entertaining his friends, and 
reading his favorite authors. He has 
a general library of about ten thousand 
volumes, and can tell in a moment 
whether he has a particular book that 
may be mentioned and go to the spot in 
his library where it may be found. 

Judge Dillon has argued hundreds of 
important cases, among which may be 
mentioned the following: Astor and 
Bailey v. Arcade Railway Company 
(113 N. Y. 93), in which he appeared 
for the property owners who brought 
an action to restrain the defendant 
from constructing a railway beneath 
certain streets of the city of New 
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York. The Court of Appeals decided 
that the act under which the com- 
pany claimed the authority to con- 
struct the railway was unconstitu- 
tional. The New Park cases (99 N. Y. 
569) in which the Court held that the 
act of the Legislature providing for the 
acquisition by the City of New York 
of land in Westchester County for a 
public park was constitutional. Burton 
v. United States (196 U. S. 283, 202 
U. S. 344). This case was twice before 
the Supreme Court. On the first appeal 
the judgment of the lower court was 
reversed and a new trial ordered, and 
although on the second appeal the Court 
upheld the conviction of Senator Burton, 
there was a strong dissenting opinion 
by Mr. Justice Brewer concurred in by 
Justices White and Peckham. Ames 
v. State of Kansas (111 U. S. 449), 
involving the validity of the Union 
Pacific Railroad Consolidation. Tomp- 
kins v. Little Rock & Fort Smith Railway 
Company, known as the Arkansas 
State Aid Bond case (125 U. S. 109), 
in which it was held that the acts of 
the Legislature in question authorizing 
the State Aid bonds did not create any 
lien upon the property of a railroad 
company for the benefit of which the 
bonds were issued. Reagan v. Farmers 
Loan and Trust Company, known as the 
Texas Railway Commission case (154 
U. S. 362), in which was involved the 
constitutionality of the Texas Rail- 
way Commission Act. The argument 
of Judge Dillon in this case is one of his 
ablest and most elaborate and the gen- 
eral views expressed in his argument 
were sustained by the Court. Fall- 
brook Irrigation District v. Bradley 
(164 U. S. 112), establishing the validity 
of the California Irrigation Laws. 
Waite v. Santa Cruz (184 U. S. 302), 
holding that the city was estopped to dis- 
pute the truth of the recitals in its re- 
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funding bonds, and Gunnison County 
v. Rollins (173 U.S. 255), holding that 
there might be an effectual recital in 
municipal bonds against a constitutional 
provision. The latest case argued by 
Judge Dillon is that of Los Angeles 
Farming and Milling Company v. 
City of Los Angeles, decided April 4, 
1910,by the Supreme Court of the United 
States (217 U. S. 217), in which the city 
asserted a paramount right to the waters 
of the Los Angeles river, and was up- 
held by the Court. 

It is interesting to notice the fact 
that Judge Dillon who argued for the 
defendant freight association the case 
of United States v. Trans-Missouri 
Freight Association et al. (166 U. S. 
290) presented the point that the Sher- 
man Anti-trust Act was intended to 
apply only to such contracts in restraint 
of interstate or foreign trade or commerce 
in which the restraint is unreasonable, 
and after the lapse of fifteen years the 
Supreme Court has adopted the rule 
of reason so strongly urged in the ear- 
lier case. 

When he first began the reading of law 
he found that from the books he did 
not get a clear idea of what a mortgage 
was and, in order to do so, he went to 
the courthouse and asked permission 
to look at the register of mortgages and 
to copy one. He copied it in full and 
then he says: ‘I knew what a mortgage 
was; I have read it and handled it.” 

Col. J. H. Benton of Boston related 
this incident, and in commenting on it 
said: ‘This impressed me very much 
and I used it in my lectures in the law 
schools as an illustration of the qual- 
ities of mind which make a man a great 
lawyer; that is what I call the imstinct 
of the concrete.’’ This habit of mind has 
been ever present in his practice, and 
in many cases where the rights of rail- 
road or telegraph company or other 
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could be made clearer by illustration, 
he would have large wall maps made 
showing the locus in quo, and these he 
would use in his study of the case, as 
well as in his arguments before the court. 

Judge Dillon’s literary work has not 
been confined to writing opinions and 
briefs, but he has prepared many addres- 
ses which he delivered before bar asso- 
ciations all over the country. He madea 
notable address at the dedication of the 
Free Public Library in Davenport, 
Iowa, in May, 1904. Among the subjects 
of his bar association and other ad- 
dresses are — “The Inns of Court and 
Westminster Hall’; “Iowa’s Contri- 
bution to the Constitutional Jurispru- 
dence of the United States’’; ‘‘Early 
Iowa Lawyers and Judges”; ‘‘Chan- 
cellor Kent: His Career and Labors’’; 
“Uncertainty in Our Laws”; ‘Law 
Reports and Law Reporting”; ‘‘Amer- 
ican Institutions and Laws’; ‘‘Com- 
memoration Address on Chief Justice 
Marshall’; ‘Opening Address, First 
General Meeting New York County 
Lawyers Association’’; “Address of 
Welcome at Banquet of New York 
County Lawyers Association”; ‘Ben- 
tham and His School of Jurisprudence’”’; 
“Our Law: Its Essential Nature, Eth- 
ical Foundations and Relations”; ‘‘Ben- 
tham’s Influence in the Reforms of the 
Nineteenth Century.” 

He was Storrs Professor at Yale 
University in 1891-92 and delivered a 
series of lectures to the students in the 
Law School. He afterwards published 
his lectures under the title of ‘The 
Laws and Jurisprudence of England 
and America.” The work shows the 
scope of his study of the history and 
literature of the law and his fine liter- 
ary style. It is fitting to quote the 
dedicatory note in this book to his 
wife :— 





litigant were involved and the facts 
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“The years of professional studies 
circuit journeyings, and judicial itiner- 
ancies, whereof this book is in some 
measure the outcome, as well as the time 
required for its preparation, have been 
taken from your society and companion- 
ship. The only reparation possible is to 
lay these imperfect fruits upon your 
lap. As to you indeed they justly belong, 
this formal dedication serves alike to 
accredit your title and to manifest my 
grateful sense of obligation and affection- 
ate regard.” 


The most beautiful tribute to the 
memory of his wife is the ‘““Memoirs and 
Memorial of Anna Price Dillon,’’ which 
was printed for private circulation. 
Mrs. Dillon lost her life on the ill-fated 
La Bourgogne in July, 1898, and soon 
after Judge Dillon commenced the 
collection of letters which his wife had 
written to friends and relations and 
published them with a sketch of her 
life. Mrs. Dillon all her life had been 
active in works of charity and for the 
advancement of learning, and these and 
other incidents in her life are lovingly 
commented on by Judge Dillon in the 
book. 

On “John Marshall Day,” February 4, 
1901, an address was delivered at Albany, 
New York, by Judge Dillon. His in- 
terest in the celebration of the centennial 
of the appointment of Chief Justice 
Marshall led him to undertake the work 
of collecting and editing the hundreds 
of addresses that were delivered through- 
out the United Statesonthatday. This 
work iscomposed of three volumes, aggre- 
gating about sixteen hundred pages, 
with an introduction. Judge Dillon’s 
willingness to undertake any work 
which he thought would be of interest 
or value to the profession, notwithstand- 
ing the sacrifice of his leisure time, is 
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well displayed in the introduction, where 
he says :— 

“My relation as editor of these vol- 
umes came about in almost an acci- 
dental way. A distinguished Justice of 
the Supreme Court of the United States 
(Mr. Justice Shiras) concluded a letter 
acknowledging a copy of my Albany 
address saying: ‘A collection of the 
addresses delivered on John Marshall 
Day, if put in a permanent form, would, 
I think, be very interesting as showing a 
concensus of opinion concerning Mar- 
shall on the part of eminent lawyers in all 
parts of the country.’ Just after the 
receipt of the letter it chanced that I 
had occasion to write to the publishers 
of this work, and I inclosed the letter of 
the learned Justice and asked them to 
undertake the publication, even though 
the enterprise might prove unprofitable. 
With characteristic liberality they acced- 
ed to the proposal, annexing the single 
condition that I should collect, arrange 
and edit the addresses, with a suitable 
introduction. Having suggested that 
they should make any pecuniary sacri- 
fice which the publication might involve, 
I felt estopped to make the objection, 
however well-founded, of want of time. 
And so I consented.” 

But the pride of his heart, the literary 
work which has given him the greatest 
pleasure and satisfaction, is ‘‘Municipal 
Corporations,’’ which Mr. Justice Brad- 
ley termed ‘‘a legal classic.” This great 
and imperishable treatise (for a classic 
cannot die) has but recently reached its 
fifth revision, and is now a work of five 
volumes in which forty thousand cases 
are cited and the whole law of the sub- 
ject fully presented. The first edition 
was published in 1872 and is a one-vol- 
ume work of about eight hundred pages, 
a large book when one considers that 
it was prepared by the author without 
any aid whatever. What it cost him 


in time and kabor is well told in 
his Davenport Library address, when he 
said: ‘‘Now it so chanced in the course 
of time that I found myself on the bench 
of the Supreme Court of the state of 
Iowa with an ambition, not unnatural, 
to write a work upon some subject that 
I hoped might be useful to the profession. 
The first and indispensable requisite to 
such an undertaking was access to a 
full law library. Judge Grant’s library 
in this city (one of the largest private 
law libraries in the country) supplied 
this condition. The next requisite, 
equally indispensable, was the needed 
leisure for study and research, and the 
only time possible to a judge was in the 
intervals of uncertain length between 
the terms of court. The library being 
at hand in my own city enabled me to 
do what otherwise I could not have 
done, that is, utilize the days snatched 
from judicial labor by working in the 
Grant library, collecting material for 
my projected book. I selected my 
subject, ‘Municipal Corporations,’ 
and entered upon the work of thorough 
and systematic preparation. Without 
the aid of stenographer or typewriter, 
and with no previous American treatise 
to guide me, I began an examination, 
one by one, of thousands of the law 
reports, commencing with volume one 
of the State of Maine and continuing 
through successive reports in that state 
to date. In like manner the reports of 
every one of the states and of the feder- 
al and English courts were examined, 
occupying all my available time for 
about six years. The result of this 
research I have never had occasion to 
regret. The book was successful, and 
it has profoundly affected my whole 
professional career.” 

The development of the law in the past 
forty years has been such that it now 
requires a work of four thousand pages 
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(exclusive of index and table of cases, 
which fill a volume of over seven hun- 
dred pages) to put the subject properly 
before the profession of the present day. 

In 1891-92 Judge Dillon was President 
of the American Bar Association, and to 
mark his senseof the value and usefulness 
of that organization as the accredited 
representative of the Bar of the United 
States and of the honor of having 
been one of its presidents, he dedicated 
the fifth edition of “Municipal Corpor- 
tions’ to that association. Judge Dillon 
telegraphed to the president of the asso- 
ciation, then in session, asking permis- 
sion to make this dedication, which was 
unanimously granted. The Hon. P. W. 
Meldrim of Georgia, speaking on the 
subject, said :— 

“In regard to the telegram from 
Judge Dillon, it occurs to me that it 
would be proper for us to take some 
special notice of it. No living American 
lawyer has contributed more to the sum 
of our information than he. His great 
work on Municipal Corporations will 
live after many of the existing corpor- 
ations themselves shall have perished. 
Great as has been his service, yet this 
association loves him most because he 
has always been with us the charming 
companion and friend. It seems to me, 
therefore, that a resolution should be 
passed to this effect: ‘That the American 
Bar Association appreciates the high 
courtesy of Judge Dillon in dedicating 
to it the new edition of his great work, 
and expresses its appreciation of his 
courtesy and extends to him its very 
best wishes.’ I move, sir, the adoption 


of the resolution.” 

The importance and value of his 
judicial and professional labors are well 
expressed in an excellent article by 
Hon. Edward H. Stiles, an eminent law- 
yer of Kansas City, published in “Annals 
of Iowa,” from which is extracted :— 
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“After a decade of the most distin. 
guished service on the federal bench, 
in the fall of 1879, he tendered his re- 
signation, to accept the position of 
Professor of Real Estate and Equity 
Jurisprudence in the Law School of 
Columbia College, and that of general 
counsel of the Union Pacific Railroad 
tendered him at the same time. This 
resulted in his removal to New York 
and thus ended his official and _profes- 
sional career in the state which he so 
deeply loved and had so highly honored. 
Let us briefly review it before touching 
upon subsequent events. 

“For the repeated honors which had 
been bestowed upon him he was indebted 
to no political strategems. His rapid 
advancements did not spring from that 
source. They were gained by the steady 
display of those superlative qualities 
that inhere in and, as it were, create 
great lawyers and judges, and of which 
the instinct of unremitting toil is the 
greatest. He recognized with Carlyle 
that ‘there is a perennial nobleness and 
even sacredness in work,’ and that rare 
excellence can be attained only by its 
exercise. A more constant observance 
of these principles has rarely been so well 
exemplified in any other public man. 

“Of his labors on the state district 
bench and the superior abilities he 
there displayed as a nisi prius judge, 
no attestation need be added to those 
carried in what has already been said. 
While judge of that court he prepared 
and gave to the profession the first 
digest of Iowa reports, known as “Dil- 
lon’s Digest.’’ How this came about 
he once related to me, and as it illus- 
trates the searching industry and thor- 
oughness he gave to every undertaking, 
I give that relation. He told me that 
when he was elected district judge he 
entered upon the careful study of each 
and every case that had been before 
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decided by the Supreme Court, as they 
appeared in the reports, making notes 
as he proceeded and placing each under 
its appropriate head; that his sole 
purpose in doing this was to familiarize 
himself with what the court had decided, 
in order that he might not run contrary 
thereto, and be in harmony therewith; 
that he kept this up and added to it as 
additional reports appeared; that it 
then occurred to him that by a little 
remoulding and enlarging it might be 
useful to the profession. This he did, 
and that is the way the lawyers of lowa 
came to have what at that time was of 
the greatest convenience to them. I 
cannot refrain from remarking as I 
pass that if all our judges would so 
qualify themselves we should have far 
less incongruity in our jurisprudence. 

“When at the age of thirty-three he 
came to be judge and afterward Chief 
Justice of the Supreme Court, he brought 
to that bench, notwithstanding his lack 
of years, equipments of the highest 
order; his fitting experience on the 
district bench; a thorough knowledge 
of the state, her history and people; a 
virile and well-poised intellect; a thor- 
oughly judicial temperament; a keen 
and unerring sense of justice; a mind 
disciplined by years of the closest 
legal study, and, as the result of scholarly 
promptings and wide reading, enriched 
with varied learning. 

“His opinions from that bench, as 
well as from that of the United States 
Circuit Court are, by reason of his name 
and fame, as well as the general sound- 
ness of the opinions themselves, deferred 
to as authority by all the courts of this 
country. Those of the state Supreme 
Court run through fourteen volumes of 
the Iowa Reports. The first case is that 
of Welton v. Tizzard, 15 Iowa (7th of 
Withrow) 495; the last one, Greenwald 
v. Metcalf-Graham & Co., 28 Iowa 
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(7th of Stiles) 363. Those of the federal 
court will be found in the five volumes 
of Dillon’s Circuit Court Reports. There 
they stand as perpetual memorials of a 
great judge and as beacon lights in 
judicial history. 

“On account of his rapidly increasing 
practice in New York,” says Mr. Stiles, 
“he felt obliged to relinquish his pro- 
fessorship in Columbia College, which he 
had filled with eminent distinction. 
In a comparatively few years his client- 
age embraced some of the largest inter- 
ests of the metropolis, and he came to be 
regarded as one of its ablest lawyers, 
and one of the most profound jurists of 
the American bar. By high authority 
he was ranked as one of its foremost 
leaders, and, taken all in all — the depth 
and comprehensiveness of his learning, 
his distinction as a judge, the accuracy 
of his opinions, his strength of argument, 
his judicial aptness, his fame as an 
author, his felicity of speech, his general 
literary merit, in short, the tout ensemble 
of his varied accomplishments — he 
may justly be so regarded. 

‘An important work in his professional 
career,’ continues Mr. Stiles, “‘was as a 
member of the commission appointed 
under an act of the legislature of New 
York to prepare the charter for the 
greater city of New York; that is to 
say, the preparation of the charter 
uniting into one city three existing 
cities (New York, Brooklyn and Long 
Island City), each living to a consider- 
able extent under local laws and each 
with different charters; and that would 
also bring into the enlarged city a con- 
siderable area of territory besides that 
still remaining under town and village 
government. These different commun- 
ities to be consolidated into one were 
located upon three different. islands 
and upon the mainland, with distinct 
histories and antecedents. The problem 
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was to form a charter which would com- 
bine these into one great municipality, 
with working machinery adapted to 
the whole and to the separate parts. 
He took an active and leading part in 
framing this charter of Greater New 
York, which went into effect on the first 
day of January, 1898. The difficult 
niceties of this work are apparent, and 
its vastness will be appreciated by refer- 
ring to the charter which is embodied in 
the legislative act which vitalized and 
put it into effect. It consists of sixteen 
hundred and twenty sections and covers 
seven hundred and forty-two pages. 
The report of the commissioners recom- 
mending the charter to the favorable 
consideration of the legislature covered 
thirty-two pages. The consolidation 
thus effected remains, with certain 
minor changes, and I am authentically 
told that it is remarkable how little 
litigation has sprung out of the con- 
solidation itself as respects the meaning 
and application of the different sections 
of the charter. I think this result may 
be largely traced to the clear vision, 
keen foresight and wide and varied 
legal experience of Judge Dillon, which 
enabled him to practically apply his 
thorough knowledge of the law relating 
to municipal corporations to the particu- 
lar work in hand.” 

His career as United States Circuit 
Judge was notable. He presided on the 
bench with dignity, yet was courteous 
to the bar and showed great considera- 
tion to the young lawyers that appeared 
before him. The first day of his term 
of court was motion day and he made 
it a practice always to decide every 
motion before adjourning the term. This 
often required him to sit up late in 
the night studying the cases and con- 
sulting the authorities, but he felt the 
litigants and lawyers were entitled to 
prompt action by the court. 
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When he retired from the federal 
bench to go to New York to become 
Professor of Equity and Real Estate 
Law in Columbia University and to 
engage in private practice, there was 
universal and profound regret on the 
part of the profession in his judicial 


circuit. The bar of every state em- 
braced in the circuit took prompt action 
through meetings, resolutions, addresses 
and other testimonials to show their 
personal affection and their appreciation 
of his rare qualities and valuable services, 
These tributes are especially noteworthy, 
because they were given not to a man 
who had been elevated to a higher office, 
but to one who was leaving the bench to 
return to practice. Mr. Justice Miller's 
remarks in response to addresses of 
prominent lawyers at the opening of the 
June, 1879, term of the United States 
Circuit Court at Leavenworth, Kan- 
sas, give a glimpse of the feelings 
of the Bar and of himself occasioned 
by Judge Dillon’s retirement. He 
said :— 

“The court is in full sympathy with 
the bar in the sentiments which have 
just been expressed in regard to the 
retirement of one of its members. 
Judge Dillon’s resignation is a loss 
which must be felt by the bar of the 
eighth circuit, by the people among whom 
he has administered justice so long and 
so well, and by his associates on the 
bench of which he is about to take leave. 
This loss, however, is not equal to its 
effects upon all these classes. His 
brethren in the courts, who have co- 
operated with him in the arduous duties 
of a judge, who have received his aid, 
who have been with him in council 
and shared his labors, are the heaviest 
losers. It is, therefore, eminently appro- 
priate that they should join in testifying 
to their appreciation of the man and 
his services by directing that the com- 
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munication from the bar be spread upon 
the records of the court. 

“If I may be permitted, as the pre- 
siding justice for the circuit for a period 
including the entire time of Judge 
Dillon’s service in the court, to indulge 
in a suggestion of my own special mis- 
fortune in the matter, I must say that it 
is greater than that of others; for he 
who I had hoped, as he came later, 
might remain longer in this court than 
I, and to whom would have fallen the 
duty of making the sad comments 
appropriate to the severance of our 
official relations, is the first to leave 
our common sphere of official duty. 

“Though in his case the cause is one 
which carries him to a less laborious, 
a more profitable, and let us hope a 
more agreeable and perhaps useful, field 
of labor, and though this must, as it 
ought, mitigate the pains of separation, 
it remains true, as regards myself, that 
I cannot hope in any successor, however 
talented by nature or accomplished by 
learning, the same assistance in the per- 
formance of my own judicial duties, 
and the same relief from unnecessary 
responsibility as presiding justice which 
have made my relations with him so 
pleasant. 

“When you add to this the interrup- 
tion, more or less, of our social relations— 
relations which are imperfectly expressed 
by the strongest terms of affectionate 
friendship and unlimited confidence — 
it will be seen with what emphasis I 
unite with the bar and other members 
of the court throughout the circuit in 
this cordial tribute of respect and ex- 
pression of regret at the retirement of 
Judge Dillon from the bench.” 

It would not have added to his lustre 
if Judge Dillon had been made a member 
of the Supreme Court of the United 
States, but it is pleasant to reflect that 
if, on one of the several occasions when 
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his name was being considered, the 
question of place of residence could 
have been eliminated and he induced 
to accept appointment, there would 
have been added an illustrious member 
to that illustrious Court. 

He is a commanding figure, whether 
viewed as lawyer, judge, or author, and 
he needs no further honor to fix his place 
in the legal history of this country. 

More interesting than anything in 
this brief sketch will be found Judge 
Dillon’s Preface to the Fifth Edition 
(1911) of his Municipal Corporations, 
just issued, which is replete with bio- 
graphic charm and retrospection. An 
extract from his Preface would seem 
to be an appropriate conclusion. Judge 
Dillon says:— 


“Over forty-five years have elapsed 
since the preparation of Municipal 
Corporations began, and more than 
thirty-eight years since its first publi- 
cation. It is therefore not only a child, 
but the companion, of the greater part 
of a prolonged professional career. Any 
justifiable satisfaction I might feel in 
its success is somewhat subdued, if not 
saddened, by the sombre, although not 
melancholy, reflection that in this edition 
I am taking final leave of a work which 
is intimately incorporate with the studies, 
lucubrations and labors of so many 
years. If these observations and reflec- 
tions betray an. author’s vanity, they 
may perhaps on that account even be 
pardoned. I have indulged in these 
retrospections, not to gratify my feelings, 
but because they give opportunity to 
add that my chief pride and satisfaction 
in the work consists in the fact that it 
constitutes the largest and certainly 
the last payment that I shall be able to 
make on the Baconian debt which I 
acknowledge myself owing to this great 
profession of the law, to which without 
distraction, diversion, intermission, or 
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other ambitions I have given fifty-nine 
years —the whole of my active life. 
The work falls far below my ideal and 
far short of what I could perhaps have 
made it had I not been engrossed 
during all this time with the exacting 
duties of a lawyer, teacher and judge. 
Yet these obstacles have their compen- 
sations, for no doctrinaire, no mere 
closet student of the law can be thor- 
oughly prepared to write a practical and 
technical treatise on the law of muni- 
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cipal corporations as it exists at this 
time and in this country. The author 
of a comprehensive treatise on the law 
ought to be a person who has the ex. 
perience and training which are possible 
only to the practising lawyer and the 
judge. And these qualifications on the 
bench and in daily practice I have had 
in full measure, and I feel that to this 
environment the work is indebted for 
a large share of whatever practical value 
and usefulness it may possess.” 





The Law and Lawyers of Balzac 


VERY readable paper on “The 
Law and Lawyers of Honoré de 
Balzac” was read before the Pennsyl- 
vania Bar Association last June by Hon. 
John Marshall Gest of Philadelphia, 
judge of the Orphans’ Court. Interest- 
ing not only as an entertaining legal 
essay, but as a piece of discerning liter- 
ary criticism, this paper will give pleas- 
ure to all admirers of one of the greatest 
figures in the literature of France. 
Judge Gest’s command of literature 
and of literary expression have won 
considerably more than local recogni- 
tion, and even his technical treatise on 
“Drawing Wills and Settlement of Es- 
tates in Pennsylvania” is enlivened, as 
our reviewer pointed out,’ with inter- 
mittent flashes of brilliant wit and radi- 
ant humor. Among the best of the 
papers which he has read before the 
Pennsylvania Bar Association have been 
“The Law and Lawyers of Dick- 
ens,” “The Law and Lawyers of 
Scott,’ and “The Law and Lawyers 
of Pickwick.” 
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Of Balzac he says: — 


“He must be read and judged in the 
mass. No single book can be selected 
which would give the reader a fair idea 
of his genius. He must study and com- 
pare very many or all of Balzac’s works, 
and thus derive a composite impression. 
As Champfleury said: ‘There are two 
ways to criticize Balzac. First, read and 
sit down and write an article. Second, 
shut yourself up for six months and 
study every detail.’ Balzac may be 
justly compared with Dickens for humor, 
but Dickens was broader in caricature; 
with Thackeray for satire, but Thack- 
eray was keener; with Meredith for 
analysis, but Meredith was more subtle; 
with Poe for imagination, but Poe was 
more fantastic; with Swift for cynicism, 
but Swift was more caustic; with DeFoe 
for realistic narrative, but DeFoe sur- 
passed him in verisimilitude; with Scott 
for vivid description of nature and of 
men, but Scott was his master as well 
as his model. Yet Balzac combined in a 
manner altogether wonderful all these 
varied powers, in such a way that his 
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baptism of the children of his brain as 
the Human Comedy was justified. 
Everything is there. 

“Balzac was born on May 20, 1799. 
He died August 18, 1850. Some authori- 
ties say it was August 17th, but all 
agree that he is dead. At this time it 
makes very little difference to Balzac, 
and still less to us, which is correct. 
In his youth the great Revolution was 
recent history, and he saw disorganized 
society as it was rearranged by the First 
Consul and the Emperor. As he matured 
he witnessed the reactionary monarchies 
of Louis XVIII, Charles X and Louis 
Philippe. His father was a lawyer, and 
obedient to the paternal wishes he 
studied law, first for eighteen months 
with M. de Guillonet-Merville, an ardent 
Royalist, and for an equal period with a 
notary named Passez. Though duly 
qualified he never practised either as 
lawyer or notary. The dry details of 
the profession were revolting to him. 
You cannot harness Pegasus to a plow. 
He said to his sister, ‘I should become 
like the horse of a treadmill which does 
his thirty or forty rounds an hour, eats, 
drinks and sleeps by rule, and they call 
that living!’ But his time was not 
wasted, for it is doubtful if any writer, 
not even excepting Scott, found his legal 
knowledge more useful. 

“His accurate perception and marvel- 
ous memory enabled him to reproduce 
in imperishable words the men whom 
he had met and the Code which he had 
studied. I have counted the number of 
characters in Cerfberr and Christophe’s 
Compendium of the Human Comedy 
who are connected with the law. There 
are twenty-nine judges and magistrates, 
twenty-three barristers, fourteen attor- 
neys, twenty-four notaries and twenty- 
eight office clerks, in all one hundred 
and eighteen. Not all prominent, to be 
sure, some have only a passing men- 
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tion, but many of them carry on the 
main action of the story. There are 
altogether some fifteen hundred and 
forty men in the Human Comedy, so 
that approximately eight per cent of 
his male characters have something to 
do with the law. His books are crammed 
with legal terms and references. The 
Code was at his finger ends; and as 
modesty can hardly be called the be- 
setting sin of us common lawyers, it will 
do us no harm to read these novels as a 
study in comparative law as well as 
comparative morals... . 

“Balzac, in his general views of law 
and lawyers, more nearly resembled 
Scott than Dickens. Like Scott he was a 
well-read lawyer, and was impartial in 
his treatment of the profession. He could 
separate the evil from the good, and 
could contrast the upright and learned 
judge and lawyer with the trickster and 
the incompetent. Dickens, on the other 
hand, could see no good in either the 
science of the law or in the men who 
practised it. He scarcely mentioned law 
except in terms of contempt, and nearly 
all his lawyers are caricatures. With 
Balzac, I say, it was different, though, 
to be sure, his standard — perhaps it 
was the French standard — of profes- 
sional ethics is not quite the same as 
our own. . . 

“‘Balzac’s pictures of lawyers and their 
offices abound in his novels, all charac- 
terized by his minute attention to de- 
tail. In ‘Cousin Pons’ he thus described 
the shyster Fraisier and his offices: 
‘The room was a complete picture of a 
third-rate solicitor’s office, with the 
stained wooden cases, the letter files so 
old that they had grown beards, the 
red tape dangling limp and dejected, 
the pasteboard boxes covered with the 
gambols of mice, the dirty floor, the ceil- 
ing yellow with smoke.’ There is a 
similar uninviting description of Clapa- 
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ron’s business office in ‘César Birotteau.’ 
‘Fraisier was small, thin and unwhole- 
some looking; his red face, covered with 
an eruption, told of tainted blood. A 
wig pushed back on his head displayed 
a brick colored cranium of ominous 
conformation. One might have thought 
there was pestilence in the air.’ 

“Regnault in ‘La Grande Bretéche’ is 
thus depicted: ‘A man tall, slim, dressed 
in black, hat in hand, who came in like 
a ram ready to butt his opponent, 
showing a receding forehead, a small, 
pointed head and a colorless face of the 
hue of a glass of dirty water. He wore 
an old coat much worn at the seams, 
but he had a diamond in his shirt front, 
and gold rings in his ears.’ 

“‘Desroches is described in ‘ Un Ménage 
de Gargon’ as having a harsh voice, a 
coarse skin, pitiless eyes, and a face 
like a ferret’s licking the blood of a 
murdered chicken from its lips. 

“Balzac has a great deal to say about 
judges, and most of his judges are honest 
men, like Popinot in ‘The Commis- 
sion in Lunacy,’ and old Blondet in 
‘The Cabinet of Antiques.’ The latter’s 
integrity was as deeply rooted in him 
as his passion for flowers; he knew 
nothing but law and botany. He would 
have interviews with litigants, listen to 
them, chat with them and show them 
his flowers; he would accept rare seeds 
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from them, but once on the bench no 
judge on earth was more impartial. 

“The allusion here is to the practice 
which at least up to the Revolution per- 
mitted, or at least condoned, the per- 
sonal solicitation of judges and even 
the making of presents to them by liti- 
gants, like the custom in England which 
caused Bacon’s downfall. Indeed, the 
office of judge in France was formerly 
salable like an estate. In Balzac’s 
novels there are frequent allusions to 
the influence used outside of the court 
room upon the judge. Judge Camusot, 
for example, was completely under his 
wife’s influence, and the ladies gener- 
ally seem to have been very successful 
in this irregular practice. In “The End 
of Evil Ways’ the Countess de Sérizy 
called on the judge to interview him as 
to Lucien de Rubempré, and actually 
seized the notes of his examination and 
threw them into the fire. The ladies, 
said Balzac, have a code of their own, 
and laugh at statutes framed by men. 
‘If that is a crime,’ said the Countess, 
‘well, monsieur must get his odious 
scrawl written out again.’ 

“To mention those of Balzac’s novels 
that possess legal interest is almost to 
repeat the catalogue of all. ... Bal- 
zac is too vast. It is impossible to dis- 
cuss the law and lawyers of the Human 
Comedy in an hour.” 





Attorney-General Wickersham on the Big Trust Cases 


PEAKING before the Michigan 
State Bar Association July 6, 

at its annual meeting, Attorney-General 
Wickersham discussed ‘‘Recent Inter- 
pretations of the Sherman Act,” and 
made it clear, in the course of a lucid 


study of the Oil and Tobacco decisions, 
that the Supreme Court had strength- 
ened rather than weakened the statute. 
He gave his unqualified indorsement 
to the Court’s application of the so-called 
“rule of reason.” 
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“Those who have thoughtlessly yielded 
to the superficial conclusion resulting 
from the application by the Chief Justice 
of the rule of reason to the interpretation 
of the Sherman law,” he said, ‘‘can find 
but little to justify the idea that the 
Sherman law has been made ineffective 
by those two decisions, for precisely 
the contrary is established by these 
two great judgments. The most cursory 
examination of the decree in the Tobacco 
case — the most casual consideration 
of the drastic and far-reaching remedy 
imposed — makes it perfectly apparent 
that the Sherman law, perhaps for the 
first time, has been demonstrated to 
be an actual, effective weapon for the 
accomplishment of the purpose for which 
it was primarily enacted — namely, 
the destruction of the great combina- 
tions familiarly known as trusts.” 

The Attorney-General reviewed the 
Standard Oil and Tobacco cases at length, 
and traced the history of the Sherman 
law from its enactment, citing the im- 
portant cases in which it had been 
invoked. He continued: — 

“The only legitimate object and end 
of all government is the greatest good 
of the greatest number of people. The 
means by which' this is attained vary in 
accordance with the experience and tem- 
perament of the people. All history 
demonstrates the fact that the greatest 
prosperity to the state has resulted from 
allowing to individual effort in trade 
and commerce the utmost freedom 
consistent with society at large. The 
area of uncertainty in the law has been 
greatly narrowed and its scope and 
effect have been pretty clearly defined. 
The school of literal interpretation has 
been repudiated and the application of 
a rule of reasonable construction de- 
clared. 

“There will always be a field of un- 
certainty in so far as an investigation 
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of facts is required, particularly when 
intent becomes a necessary considera- 
tion, but this much surely may now be 
said to be beyond controversy, that 
ordinary agreements of purchase and 
sale, of partnership or of corporate 
organization do not violate the first 
section of the Sherman act, even though 
incidentally and to a limited degree 
they may operate to restrain competi- 
tion in interstate or foreign commerce 
between the parties to such agreements. 
But any contract, combination or asso- 
ciation, the direct object and effect of 
which is to control prices, restrict output, 
divide territory, refrain from com- 
petition or exclude or prevent others 
from competing in any particular field 
of enterprise, imposes an undue re- 
straint upon trade and commerce, and 
is in violation of the first section of the 
act. 

“This principle applies to all associa- 
tions of competitors of the character 
usually known as pools, to agreements 
with so-called wholesale or retail agents 
whereby the manufacture of an article, 
even though made according to some 
secret process or formula, seeks to con- 
trol the price at which it may be sold 
by purchasers directly or indirectly 
from the manufacturer. It applies also 
to attempts to control competition 
between independent concerns by means 
of a common stock holding trust, whether 
individual or corporation holder. 

“Size alone does not constitute mo- 
nopoly. The attainment of a dominant 
position in a business acquired as the 
result of honest enterprise and normal 
methods of business development is not 
a violation of the law. But unfair 
methods of trade, by destroying and 
excluding competitors by means of 
intercorporate stockholdings, or by 
means of agreements between actual 
or potential competitors, whereby the 
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control of commerce among the states 
or with foreign countries in any particu- 
lar line of industry is secured or threat- 
ened, expose those who are concerned 
in such efforts to the penalties prescribed 
in the second section of the act, because 
they are engaged in monopolizing or at- 
tempting to monopolize such commerce. 

“It is also now settled that no form 
of corporate organization merger or 
consolidation, no species of transfer 
of title, whether by sale, conveyance 
or mortgage; and no lapse of time from 
the date of the original contract, con- 
spiracy or combination, can bar a 
federal court of equity from terminating 
an unlawful restraint or compelling the 
disintegration of a monopolistic com- 
bination.” 

Mr. Wickersham quoted from Gov- 
ernor Woodrow Wilson’s work, ‘The 
State,”’ the following: — 

“‘It is one of the distinguishing 
characteristics of the English race, 
whose political habit has been trans- 
mitted to us through the sagacious 
generation by whom this Government 
was erected, that they have never felt 
themselves bound by the logic of laws 
but only by a practical understanding 
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of them based upon slow precedent, 
For this race, the law under which they 
live, is at any particular time what it 
is then understood to be, and this under. 
standing of it is compounded of the cir. 
cumstances of the time. Absolute 
theories of legal consequence they have 
never cared to follow out to their con- 
clusions. Their laws have always been 
used as parts of the practical running 
machinery of their politics — parts to 
be fitted from time to time, by interpre- 
tation, to existing opinion and social 
condition.’ . 

“If this law,”’ declared the Attorney- 
General in conclusion, ‘‘designed to 
protect the people of this country from 
the evils of monopoly and to preserve 
the liberty of the individual to trade 
freely, shall now be clearly understood; 
if its true purpose shall be recognized 
and its beneficent consequences realized, 
the twenty years of slowly developed 
interpretation and widening precedent 
will not have been without great value. 
For the law will henceforth be used, 
to employ Dr. Wilson’s language, as 
a part of the running machinery of 
our political system, adapted to the needs 
of our social condition.” 





Address of Mr. Justice Holmes to the Harvard 
Alumni Association 


[The following speech was made by Justice Oliver Wendell Holmes, of the Su- 
preme Court of the United States, to an audience of several thousand Harvard 
graduates at the outdoor exercises in the college yard last Commencement Day. The 
address, which was received as a message from the war class of 61, made a deep 
and lasting impression because of its poetic sentiment and beauty of diction.—Ed. ] 


R. PRESIDENT and Brethren of 
the Alumni: — 
One of the recurring sights of Alaska, 
I believe, is when a section of the great 


glacier cracks and drops into the sea. 
The last time that I remember witness- 
ing the periodic semi-centennial plunge 
of a college class was when I heard 
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Longfellow say ‘“‘Morituri salutamus.” 
If I should repeat that phrase of the 
gladiators soon to die, it would be from 
knowledge and reason, not from feeling, 
for I own that I am apt to wonder 
whether I do not dream that I have 
lived, and may not wake to find that 
all that I thought done is still to be 
accomplished and that life is all ahead. — 
But we have had our warning. Even 
within the last three months Henry 
Bowditch, the world-known physi- 
ologist, and Frank Emmons, the world- 
known geologist, have dropped from 
the class, leaving only the shadow of 
great names. 

I like to think that they were types 
of 61, not only in their deeds, but in 
their noble silence. It has been my 
fortune to belong to two bodies that 
seemed to me somewhat alike — the 
20th Massachusetts Regiment and the 
class of 61. The 20th never wrote about 
itself to the newspapers, but for its 
killed and wounded in battle it stood 
in the first half-dozen of all the regi- 
ments of the north. This little class 
never talked much about itself, but 
graduating just as the war of secession 
began, out of its eighty-one members 
it had fifty-one under arms, the largest 
proportion that any class sent to that war. 

One learns from tme an amiable 
latitude with regard to beliefs and tastes. 
Life is painting a picture, not doing 
asum. As twenty men of genius looking 
out of the same window will paint 
twenty canvases, each unlike all the 
others, and every one great, so, one 
comes to think, men may be pardoned 
for the defects of their qualities if they 
have the qualities of their defects. But, 
after all, we all of us have our notions 
of what is best. I learned in the regi- 
ment and in the class the conclusion, 
at least, of what I think the best service 
that we can do for our country and for 
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ourselves: To see so far as one may, 
and to feel, the great forces that are 
behind every detail — for that makes 
all the difference between philosophy 
and gossip, between great action and 
small; the least wavelet of the Atlantic 
Ocean is mightier than one of Buzzard’s 
Bay — to hammer out as compact and 
solid a piece of work as one can, to try 
to make it first rate, and to leave it 
unadvertised. 

It was a good thing for us in our 
college days, as Moorfield Storey pointed 
out a few years ago in an excellent ad- 
dress, that we were all poor. At least 
we lived as if we were. It seems to me 
that the training of West Point is better 
fitted to make a man than for a youth 
to have all the luxuries of life poured 
into a trough for him at twenty. We 
had something of that discipline, and 
before it was over many of us were in 
barracks learning the school of the 
soldier. Man is born a _ predestined 
idealist, for he is born to act. To act 
is to affirm the worth of an end, and to 
persist in affirming the worth of an 
end is to make an ideal. The stern 
experience of our youth helped to 
accomplish the destiny of fate. It 
left us feeling through life that pleasures 
do not make happiness and that the 
root of joy as of duty is to put out all 
one’s powers toward some great end. 

When one listens from above to the 
roar of a great city there comes to one’s 
ears—almost indistinguishable, but 
there— the sound of church bells, 
chiming the hours, or offering a pause 
in the rush, a moment for withdrawal 
and prayer. Commerce has outsoared 
the steeples that once looked down upon 
the marts, but still their note makes 
music of the din. For those of us who 
are not churchmen the symbol still 
lives. Life is a roar of bargain and 
battle, but in the very heart of it there 
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rises a mystic spiritual tone that gives 
meaning to the whole. It transmutes the 
dull details into romance. It reminds 
us that our only but wholly adequate 
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significance is as parts of the unimagin. 
able whole. It suggests that even while 
we think that we are egotists we are 
living to ends outside ourselves. 





Reviews of Books 


INTERNATIONAL LAW 


Handbook of International Law. By George 
Grafton Wilson, Professor of International Law 
in Harvard University, Lecturer on International 
Law in Brown University and in the United States 
Naval War College, American Delegate Plenipoten- 
tiary to the International Naval Conference, 
Associé de l'Institut de Droit International. West 
Publishing Company, St. Paul. Pp. xxi + 482 + 106 
(appendices and cases cited) + 33 (index). ($3.75 
delivered.) 

International Law. By George Grafton Wilson, 
Ph.D., Professor in Brown University, and George 
Fox Tucker, Ph.D., Lately Reporter of Decisions 
of the Supreme Judicial Court of Massachusetts. 
5th ed. Silver, Burdett & Company, New York, 
Boston & Chicago. Pp. xix, 345 + appendices 140 
and index 15. ($2.50.) 


International Law. By T. Baty, D.C.L., LL.D., 
of the Inner Temple, Barrister-at-Law. Longmans, 
Green & Co., New York. Pp. 346 + index 18. 

The Principles of International Law. By T. J. 
Lawrence, M.A., LL.D., Member of the Institute 
of International Law, Honorary Fellow of Downing 
College, Cambridge, Sometime Professor of Inter- 
national Law in the University of Chicago. 4th 
edition. D.C. Heath & Co., Boston. Pp. xxi, 
732 + 13 (index). ($3.) 

A Digest of the Law of England with Reference 
to the Conflict of Laws. By Professor A. V. 
Dicey, K. C., Hon. D.C.L. 2d edition. Cromarty 
Law Book Co., 1112 Chestnut street, Philadelphia. 
Pp. xcii + 714 + appendix and index 169. ($8.) 

Letters to The Times upon War and Neutrality 
(1881-1909), with some commentary. By Thomas 
Erskine Holland, K.C., D.C.L., F.B.A., Chichele 
Professor of International Law, Vice-President de 
L’Institut de Droit International, etc. Longmans, 
Green & Co., New York. Pp. xi, 162 + index 4. 
($1.75 net.) 

International Incidents for Discussion in Con- 
versation Classes. By L. Oppenheim, LL.D., 
Whewe!l Professor of International Law in the 
University of Cambridge. Cambridge University 
Press; G. P. Putnam’s Sons, New York. Pp. xi, 
129. Alternate pages left blank for notes. ($1.) 


F GOOD text-books of international 

law written in English there is no 
lack. American scholarship, however 
ripe, can hope to add little to European 


erudition. Partly as an indirect conse. 
quence of its unique position in world 
politics, possibly, England at the pres. 
ent time is prolific of good writing in this 
field, as may be seen merely by referring 
to that group of contemporaries which in- 
cludes Westlake, Lawrence, Oppenheim, 
Holland, Dicey and Baty, not to men- 
tion others of similar distinction. We 
Americans, from the time of Wheaton 
and Story, have reared a respectable 
school of international jurists, and may 
take pride in the accomplishments of 
Wilson, Moore and Scott. The field of 
international law, however, is so thor- 
oughly covered by a number of exist- 
ing treatises constantly being brought up 
to date by new editions, that there is 
little use of a new work, unless it can 
offer some special practical advantage 
over the others. Such an advantage is 
found in Professor Wilson’s Handbook 
of International Law. It treats its sub- 
ject from an American standpoint, with 
numerous citations of American authori- 
ties, and is an elementary text-book 
particularly well arranged for quick refer- 
ence. It fully discusses latest phases of 
the development of international law, 
and it has a well-defined field of useful- 
ness which readily justifies its appear- 
ance. 

Professor Wilson in the preparation 
of this book recognized the importance 
of the Declaration of London of 1909, 
and recent events, showing that the 
Declaration is in a fair way to be rati- 
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fied by most of the Powers, have vindi- 
cated his attitude toward the results of 
this notable formulation of new legal 
principles. The material of the second 
Hague Conference, of 1907, is utilized. 
There is also a liberal use of quotations 
from recent treaties and state docu- 
ments. The work thus has an up-to-date 
quality. The introductory paragraphs 
in heavy type make it easy to 
fnd what is wanted. There are five 
appendices, containing (1) the Declara- 
tion of Paris of April 16, 1856, (2) the 
Instructions for the Government of 
Armies of the United States in the 
Field, April 24, 1863, (3) the revised 
Geneva Convention for the Ameliora- 
tion of the Condition of the Wounded 
in Armies in the Field, July 6, 1906, 
(4) various acts of the Hague Conference 
of 1907, and (5) the Declaration of 
London. The book is one of the best 
which have appeared in the excellent 
Hornbook Series. 

This treatise is really an enlarged ver- 
sion of Wilson and Tucker’s Inter- 
national Law, which follows a similar 
arrangement of topics. The latter work, 
in its fifth edition, is brought up-to-date 
so as to cover the same ground as the 
former, without the use of so much 
illustrative material. As the first edi- 
tion appeared as recently as 1901, the 
whole subject-matter has freshness. The 
appendices contain the same documents, 
and the book, which is recognized as a 
standard authority, will be found use- 
ful by those who desire a_ short, 
condensed summary of the rules of 
international law in their latest form. 

Dr. Baty’s “International Law”’ is of 
a more informal character, and is not 
what its name suggests, but simply a 
discussion of current tendencies rather 
than an orderly exposition of principles. 
The book is, in fact, a lengthy essay on 
the tendency of the law of nations to 
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advance from the nineteenth century 
position of independence to a new posi- 
tion of interdependence. The writer has 
views of his own, which he boldly main- 
tains and copiously illustrates. It is a 
pleasure to read a book marked by such 
facility and originality of expression, 
and the author’s ideas, which much space 
would be required to set forth and dis- 
cuss, are maintained with a stimulating 
vigor of style. If a term does not exist 
to convey the author’s meaning, he in- 
vents one. By “penetration’’ he means 
the influx of foreign elements asserting 
distinct rights of their own in opposition 
to those guarded by the territorial sov- 
ereign, and by ‘“‘stratification’”’ he means 
a breaking up of the system of terri- 
torial sovereignty to make room for a 
new organization of social classes, among 
which order is to be maintained by an ap- 
plication not of the principle of national 
independence but of that of what he 
calls ‘“‘federation.”” The author isstrongly 
in sympathy with the peace movement, 
and does not approve of pacific blockade, 
nor of any imposition upon a weaker 
power by measures which fall short of 
actual war. What he says about arbi- 
tration is worth attention, and his entire 
book, in fact, is extremely readable. 
Dr. Lawrence’s “Principles of Inter- 
national Law,” first issued in 1895, and 
largely rewritten in its fourth edition, 
seems to have realized its author’s aim 
“‘to present a connected narrative and 
give to my account of matters usually 
deemed inimical to style a certain amount 
of clearness and literary form.” This 
well-known and well established work 
is perhaps distinguished from most other 
treatises of similar scope by a happy 
fusion of the academic and literary 
modes of discussion. On the one hand 
Dr. Lawrence seems to write with the 
painstaking care of the scholar, on the 
other with a spontaneity and animation 












befitting the essayist. He has smoothed 
the current of his narrative and discus- 
sion by a thorough working over of his 
materials, and if the educational value 
of a technical work depends upon its 
lucidity and attractiveness, this book 
in its latest edition is an excellent ex- 
ample of a popular text-book of the 
highest grade. 

The treatment adopted permits the 
author considerable freedom in express- 
ing his opinions, not only with regard 
to disputed rules, but to the general 
trend of the times, and while Dr. Law- 
rence’s views may not command uni- 
versal assent we believe that they will 
not be much objected to in America. 
He favors the abolition of some of the 
existing rules for the capture of private 
property at sea, and in this he will 
probably be upheld by the predominant 
sentiment in this country. In general, 
Dr. Holland is to be classed with the 
advocates of peaceable arbitration, and 
with the opponents of those who con- 
sider that the power of nations is 
founded on military or economic re- 
sources, but he is never visionary, and 
the views which he has inculcated in the 
minds of the students at the Royal 
Naval War College are thoroughly prac- 
tical. His acceptance of the important 
results of the Declaration of London is 
not precipitate, though the impending 
ratification of the Declaration by the 
leading Powers might have justified him 
in going further. Hisconclusion that the 
United States has the right to fortify the 
canal is candid, and certainly does not 
show any pronounced anti-militarist bias. 

One of the most interesting views 
expressed is that the nations may be 
drifting toward a new conception of 
inequality. Dr. Lawrence takes issue 
with Professor Oppenheim’s opinion 
that the legal equality and political in- 
equality of nations may exist side by side. 
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In international law, which is a system 
depending for its validity on universa| 
assent, “‘what is political is legal algo 
if it is generally accepted and acted 
upon.” A certain hegemony which 
seemed to be vested in eight great 
Powers by the procedure resulting in 
the Declaration of London may become 
definitely established. According to this 
conception of inequality, all the nations 
might be legally equal ‘‘in matters con. 
nected with property, jurisdiction and 
diplomacy,” yet inequal with respect to 
rights collectively exercised. ‘“‘It is only 
when they act collectively that they,” 
meaning the great Powers, “possess a 
superintending authority not granted to 
any temporary alliance.” The outcome 
of this tendency may be the develop- 
ment of an international superintending 
organ analogous to the Concert of 
Europe. This view should not be blindly 
opposed as undemocratic, but deserves 
to be approached solely from the catho- 
lic standpoint of world-politics. In fact, 
it seems to us that the prevailing dog- 
matic insistence on the principle of 
equality, if carried too far, may seriously 
obstruct the movement which aims at a 
closer international solidarity. 
Professor Dicey’s treatise on the Con- 
flict of Laws, first published in 1896, 
the second edition of which is carefully 
revised, with additions drawn from im- 
portant cases decided by British courts 
since the original publication of the 
work, belongs to a different class from 
that of the foregoing productions, as a 
scientific treatise of broader scope and 
more minute detail. The change of 
chief interest to American readers is 
the omission of the notes of American 
cases, due largely to the publication of 
Professor Beale’s ‘‘Cases on the Conflict 
of Laws,” a book which Professor Dicey 
declares “ought to be found in every 
law library.” 
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The letters of Professor Holland to 
the Times are notable for their singu- 
larly lucid and concise statements of 
principles, and for a dignified diversion 
of learned acumen into a journalistic 
channel. The letters reproduced are 
selected from a greater number in accord- 
ance with a definite plan. To these 
letters, arranged in a logical order of 
topics, are appended erudite notes which 
insure for the volume no little value as 
a sort of illustrative case book for the 
concrete elucidation of the matters dealt 
with in a systematic treatise. 

The book deals with recent incidents 
in international law, including the Vene- 
zuelan Controversy of 1902 and 1903, 
the question of foreign soldiers in Eng- 
land in 1909, the Suez Canal in 1898, 
the Russian use of Chinese Clothing 
in 1904, the Naval Proclamation in 
1906, the Question of Coal in War, and 
other topics of live interest. The letters 
are grouped under the following headings: 
(1) Measures short of war for the settle- 
ment of international controversies, 1.e., 
friendly measures, reprisals; (2) Steps 
towards the codification of the laws of 
war; (3) The commencement of war, 
i.e., declaration and immediate effects; 
(4) The conduct of war, as between 
belligerents: this is covered by eight 
important sections, including one on 
“the choice of means of injuring’’; and 
(5) The rights and duties of neutrals. 

Professor Oppenheim’s “International 
Incidents’’ is not a legal text-book, but 
solely a collection of brief statements of 
the facts of one hundred real and imagi- 
nary incidents, which are not discussed. 
The incidents are not grouped accord- 
ing to principles involved, and the sole 
object is to provide a basis for oral dis- 
Cussion in classes, the author having 
found that four of them could be thus 
discussed in the course of two hours. 
The alternate pages are left blank for 
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the notes. The book is certain to be 
employed by classes to great advantage 
under the supervision of a competent 
instructor. Otherwise it is neither 
likely nor intended to be of any use, 
except possibly to advanced students 
seeking profitable exercise of their 
powers. 


CRIMINAL PRACTICE IN ENG- 


LAND 


The Administration of Justice in Criminal Matters 
(in England and Wales). By G. Glover Alexander, 
M.A., LL.M., formerly Scholar of Downing College, 
Barrister of the Inner Temple. University Press, 
Cambridge, England; G. P. Putnam’s Sons, New 
York. Pp. 158 (index). (40 cts. net.) 


SIMPLE, lucid description of the 
workings of the English system of 
administering the criminal law is given 
by Mr. Alexander in this well printed 
little book, in terms that will be readily 
understood by laymen and may smooth 
the path of American lawyers baffled 
by the intricacies of England’s compli- 
cated judicial organization. The reader 
will find an account of the criminal 
courts, beginning with the police courts 
and gradually working up the ladder to 
the Court of Criminal Appeal and House 
of Lords. How the courts are consti- 
tuted, and the mode of selecting the 
judges, are clearly set forth, and there are 
sections dealing with the various pro- 
ceedings, though not from a technical 
standpoint, and with the successive 
stages of acriminal action. The student 
of procedure will glean only superficial 
information from the book, but it is 
well written to serve its particular pur- 
pose. The concluding pages give a brief 
outline of recent legislation for the pro- 
bation, reform and discipline of offenders 
and for the protection of juveniles from 
harsh penalties. Appended is also some 
interesting matter relating to criminal 
statistics and the classification of crimi- 
nals. 




















Articles on Topics of Legal Science 
and Related Subjects 


Asylum. ‘The Right of Asylum.” By 
Robert A. Edgar. 18 Case and Comment 74 
(July). 


“Although, in the absence of treaty, one 
nation is not bound to deliver up fugitives to 
another, there is no principle of international 
law to prevent its doing so of its own accord as a 
matter of comity or courtesy. And this has been 
done on numerous occasions. . . . 

“The United States has, on several occasions, 
recovered fugitives from other countries with 
which no extradition treaties existed, because 
they had been surrendered as an act of cour- 
tesy. 

“Extradition treaties covering the most im- 
portant crimes have been negotiated with most 
of the civilized nations of the earth. 

“Although there was some doubt about the 
matter at first, it may now be taken as settled 
doctrine that the surrender of a fugitive cannot 
be made by a state, but is a national act, and can 
only be done by the United States or by its orders. 
The United States may, however, by treaty or 
statute, confer such authority upon state offi- 
cials; and in the extradition treaty with Mexico 
of December 11, 1861, a limited authority was 
conferred upon certain state officials in the 
border states.” 


Aviation. ‘Aerial Jurisdiction.” By George 
Grafton Wilson. American Political Science 
Review, v. 5, p. 171 (May). 


“It would seem wise therefore to start from 
the premise that air above the high seas and 
territory that is res nullius is free, while other 
air is within the jurisdiction of the subjacent 
state, ‘and that the exceptions to this rule are 
such only as by common usage and public policy 
have been allowed, in order to preserve the peace 
and harmony of nations and to regulate their 
intercourse in a manner best suited to their 
dignity and rights,’ and for these exceptions to 
the exclusive right of aerial jurisdiction of the 
subjacent state, international conferences should 
by agreement immediately provide.” 


Carriers. See Interstate Commerce. 
Charitable Relief. See Old Age Pensions. 


Criminal Procedure. ‘Criminal Justice in 
Kansas.”” By Prof. William E. Higgins, Uni- 
versity of Kansas. 2 Journal of Criminal Law and 
Criminology 247 (July). 

“Whatever may be the practice in other juris- 
dictions, the trial court in Kansas has not been 
stripped of its power to control the progress of 
the case. It may make rules to govern the con- 
duct of the business of the court, and in the trial 
a has a large discretion in limiting the examina- 
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tion and cross-examination of witnesses. In 
State v. Laird, 79 Kan. 681, upon complaint of 
the refusal of the trial court to permit cross. 
examination ‘as fully as justice demanded,’ the 
court said: ‘An examination of the abstract 
shows that some of the grounds of complaint are 
very technical and that the rulings of the court 
could not in any degree prejudice the rights of 
the defendant.’ ” 

The opinion of the Court in this case contains 
the following admirable sentiment: — 

“The proper administration of justice and 
the prompt dispatch of pending business demand 
that time shall not unnecessarily con- 
sumed in the discussion of unimportant 
and frivolous questions or in the presen- 
tation of immaterial or irrelevant testimony, 
Trial courts are charged with the duty of giving 
to every litigant a full and fair hearing, and at 
the same time of transacting business as rapidly 
as the proper administration of justice will per- 
mit. To discharge this difficult task requires 
patience, forbearance and at times the enforce- 
ment of rules which may seem harsh and arbi- 
trary.” 

“Imperative Law Reforms.” By Edward J. 
McDermott. Editorial Review, v. 5, p. 643 


(July). 

“The greatest hindrances to justice in our 
criminal courts are the following: — 

“(1) Unpunished perjury, the natural loss of 
witnesses by delay, and the systematic and 
corrupt dispersal of important witnesses from 
the place of trial; 

‘*(2) The refusal of courts to compel a defend- 
ant to produce documents or other physical 
things that may make his guilt clear; 

““(3) The abuse of expert testimony; 

“*(4) Reversals in appellate courts on the 
ground of petty technical errors in mere pro- 
cedure; 

““(5) Maudlin sympathy for the accused in 
conspicuous cases on the part of the public or 
of the low or semi-criminal classes that hang 
about the courts during exciting trials; and the 
reluctance of jurors and sometimes of judges to 

unish any criminal adequately, especially if he 
= an influential murderer or have money enough 
to pay for open legal aid and disguised illegal 
assistance. Even the press is sometimes used to 
create public opinion in favor of such accused 
persons. ... 

“The law everywhere should be so amended 
that the accused in his plea should be compelled 
to state whether his defense is (1) that he was 
not guilty of the act charged, or (2) that he did 
the act in self-defense, or (3) that he was insane 
at the time he did the act. Under neither off 
these pleas should the court admit the sort 0 
evidence that is usually offered to invoke the so- 
called ‘unwritten law.’ The accused should be 
allowed to offer no evidence of insanity unless he 
filed the special plea of insanity. Such a reform 
in procedure would prevent the abuse of this 
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feigned defense. In such cases the officers of the 
state would not be taken by surprise, but would 
have ample time to prepare themselves with 
testimony as to the sanity of the accused. The 
law should provide that when the accused, at 
his arraignment, has pleaded ‘insanity,’ he shall 
be confined at once in some suitable, safe place 
where he may be observed and studied by ex- 
perts appointed by the court for a reasonable 
time under good conditions for the observation 
of his conduct at a time when he does not know 
that he is being observed and when his shamming 
may be the more easily detected. This plan, 
without any statute enforcing it, has been suc- 
cessfully tried in St. Louis. The court and the 
jury will thus have the benefit of the examina- 
tions and observations of disinterested experts 
who will probably be able to detect whether the 
accused is really unsound in mind or only 
feigning.” 

“Proposed Reforms in Criminal Procedure.” 
By Charles F. Bostwick. 2 Journal of Criminal 
Law and Criminology 216 (July). 


“The defendant should not be granted the 

rivilege of silence. It is not to be denied that 
in the days when almost every offense was 
punishable by death, and the defendant himself 
was not permitted to testify, it was eminently 
proper that he should not be compelled to testify 
against himself. It would be effrontery on my 
part to call your attention to the changed con- 
ditions in which this rule is now invoked. Suffice 
it to say, that the honest and innocent man 
when accused, demands a hearing and insists 
upon explanation. The Lord Chief Justice of 
England has said: ‘For an innocent man, the 
sooner his defense is raised, the better.’ (Rex. v. 
Maxwell, 2 Crim. App. Cases, 28.) The rule has 
therefore come to be only another aid to the 
hardened criminal in his efforts to escape pun- 
ishment, with no corresponding benefit to the 
innocent; thus adding another of the causes that 
have made the administration of the criminal 
law a disgrace. A change in this respect would 
tend to abolish the examination by the police 
before hearing, which is now necessary because 
of this privilege, and which has caused so much 
adverse comment. 

“The judge should not be restrained from com- 
menting upon the facts. The successful opera- 
tion of this rule in England has made every 
thinking prosecuting attorney admit that it is, 
in theory at least, the better practice; and the 
only substantial and effective argument that 
has been offered against it is, that the character 
and ability of the elected judges in certain 
localities would make the rule unworkable 
here. An argument to which I must admit there 
is some force.” 


See Evidence, Procedure, Self-Incrimination. 


Criminology. ‘Anglo-American Philosophies 
of Penal Law, IV; The Philosophy of Responsi- 
bility.” By F. H. Bradley. From his “Ethical 
Studies’ (London, 1876). 2 Journal of Criminal 
Law and Criminology 186 (July). 


What the ordinary man means by moral re- 
sponsibility is first considered. ‘According to 
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vulgar notions, a man must act himself, be now 
the same man who acted, have been himself at 
the time of the act, have had sense enough to 
know what he was doing, and to know good from 
bad. In addition, where ignorance is wrong, 
not to have known does not remove accounta- 
bility though the d of it may be doubtful. 
And everything said of commission applies 
equally well to omission or negligence.” 

From this topic the author takes up the con- 
troversy over Freedom and Necessity. Necessi- 
tarianism “‘fails in this, that it altogether ignores 
the rational self in the form of will; it ignores it 
in the act of volition, and it ignores it in the 
abiding personality, which is the same through- 
out all its acts, and by which alone imputation 
gets a meaning... . 

“If the self is ignored in the psychology of 
our Determinists, or recognized in a sense which 
is not the vulgar sense, then responsibility and 
punishment and all the beliefs intellectual 
and moral, which hang from (as we have seen) and 
involve in their being the reality of the vulgar 
sense, with the non-reality thereof, fall and are 
destroyed; or survive, at most, in a form and a 
shape which, whatever and however much better 
it may be, is absolutely irreconcilable with the 
notions of the people. A criminal (in that view) 
ts as ‘responsible’ for his acts of last year as the 
Thames at London is responsible for an accident on 
the Isis at Oxford, and he is no more responsible.” 


“The Sexual Root of Kleptomania.” By 
Dr. Wilhelm Stekel. 2 Journal of Criminal Law 
and Criminology 239 (July). 

This paper is an abridgment, by Mr. Adal- 
bert Albrecht, of Dr. Stekel’s article in the 
Zeitschrift fir Sexualwissenschaft. Many cases 
of kleptomaniacs whose acts were caused by un- 
gratified sexual desire are given. Many of the 
subjects are persons of high mental and moral 
character who reform after the physiological 
cause has been removed. ‘These examples 
show us the tremendous importance of sexual 
instinct in the origin of kleptomania. Similar 
examples might be given relating to pyro- 
mania, the impulse to set fire to something; and 
hydromania, the pleasure of playing with water.’’ 

See Juvenile Delinquency. 

Employers’ Liability. See Workmen’s Com- 
pensation. 

Evidence. ‘Testimony of Defendants in 
Criminal Prosecutions.”” By John Appleton. 
4 Maine Law Review 259 (June). 

This article is a copy of a letter written by 
Chief Justice Appleton of the Supreme Judicial 
Court of Maine in 1866 upon the propriety of 
admitting defendants in criminal cases to give 
testimony, on their own behalf, if they so elect. 


Government. ‘The Unlimited Franchise.” 
By Max Eastman. A/flantic Monthly, v. 108, 
p. 46 (July). 


“The disorder, the indignity and irregularity, 
the scattered extravagance, squabbling, and 
mud-slinging, and general uncertainty—all these 
aspects of our government which make it un- 
satisfactory to contemplate — are signs that it 
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is doing well. Democracy does not aim to pro- 
duce a government as complete and regular and 
satisfying to the cultivated mind as possible; it 
aims to produce a government somewhat loose 
and dirty, in which the citizens are great as indi- 
viduals. Remember that a republican govern- 
ment is a continuous education, and you will 
not expect to find in it the virtues of a graduation 
ceremony. You will expect to find the children 
kicking out upon all sides, overturning things 
the moment they begin to run smooth, forever 
putting up irrelevant questions, and in general 
—s it appear that nothing is being accom- 
lished. If there is anything in this world that 
ooks like a complete failure, it is a successful 
kindergarten. And much the same thing is 
true of a successful experiment in self-govern- 
ment. The success is inside of individuals. It 
is happiness, and experimental knowledge, and 
moral independence, and humility.” 


“Political Institutions in Liberia.’”” By George 
W. Ellis, F.R.G.S., K.C. American Political 
Science Review, v. 5, p. 213 (May). 


Income Tax Amendment. See Taxation. 

Insanity. See Juvenile Delinquency. 

International Arbitration. ‘‘Wanted — An 
International Police.’ By Rear-Admiral Casper 
F. Goodrich, U.S. N. Nineteenth Century, v.70, 
p. 24 (July). 


“Suppose some strong Government whose 
motives are above suspicion, which has nothing 
to gain by the new order of things, after recog- 
nizing existing boundaries on the principle of 
uti possidetis, and likewise recognizing the right 
of every country to regulate its affairs in its own 
fashion within those boundaries, were to invite 
the other strong nations to unite in threatening 
to intervene jointly on the side of any Govern- 
ment which agreed to submit international 
differences to The Hague should hostilities be- 
come imminent, and against the other refusing 
so to submit its case? The Hague tribunal 
would then become a real court, with a visible 
and overwhelming police to compel acceptance 
of its judgments even against a party in absentia. 
The matter in question would be aitadicsted on 
its merits, even if one party obstinately refused 
to appear in court, and the decision would stand. 
In some such manner as this the dream of the 
two young men who, many years ago, pondered 
over this great problem, may yet come substan- 
tially, if not exactly, true. The suggestion is at 
least in consonance with the growth of the 
nation from its origin in the family. That nations 
should ever be willing to give up their right of 
private vengeance seems to the majority of per- 
sons today absurd and fantastic in the extreme. 
In the same spirit their great-grandfathers 
scouted the idea of abandoning the duel as not 
in keeping with a proper sense of honor, but 
swords are no longer worn and gentlemen realize 
that disgrace lies in their own words and deeds, 
not in what others say of them.” 


“Diplomacy and Arbitration, II.’ By Rear- 
Admiral A. T. Mahan, U S.N. North American 
Review, v. 194, p. 124 (July). 


The Green Bag 


“Not long ago I was the guest of a large club 
in New York, devoted to economical subjects 
and interests, and was an interested listener to 
several speeches which found their common 
inspiration in the belief that arbitration could 
be substituted for war in all cases. . Much 
stress was laid by one of the speakers upon the 
opinion expressed to him by a well-known presj- 
dent of an American university, that no one of 
the wars in which the United States has been 
involved could not have been avoided. This is 
one of those remarks which says either too little 
or too much. If it is meant that in each in- 
stance, if both parties had been reasonable and 
righteous in their acts, there need not have 
been war, too little was said. No one will dis- 
pute the assertion so qualified. If it is meant 
that, things being as they actually were, war 
could have been avoided, too much is affirmed. 
Doubtless opinions may differ, and this may be 
considered matter of opinion, but as such it 
may be discussed. 

“Of the Mexican War_I have no competent 
knowledge; but with the War of 1812, with the 
conflict of views and interests which led to the 
War of Secession, and to a somewhat less degree 
with the War of Spain, I am familiar. If it is 
meant that an arbitral court could have settled 
these disputes upon legal grounds, the reply is, 
that, in one of the two principal causes which 
led to the War of 1812, Great Britain, while 
maintaining the necessity and consequent pro- 
priety of its action, admitted it to be without 
sanction in law. An arbitral court could have 
affirmed no more. In 1861 a like arbitration, 
whatever its result in conceding or denying the 
right of secession, would have maintained slavery 
in existence for generations longer, for the United 
States Government did not allege slavery as a 
justification of the war; a course which alienated 
many warm foreign sympathizers. Abolition 
was a war measure pure and simple. It could 
never have been a result of legal arbitration.” 


“The Permanent Court at The Hague.” By 
Dr. Algernon S. Crapsey. 18 Case and Comment 
59 (July). 


“The Permanent Court at The Hague is not, 
and under the circumstances cannot be, other 
than an arbitral tribunal. It has no power to 
compel the defendant in an international litiga- 
tion to plead before it, nor can it compel either 
of the contending parties to accept its decrees. 
There is as yet no police power behind the court 
to enforce its commands. The parties in liti- 
gation which plead at its bar are there by 
mutual consent, and, when decision is rendered, 
it is the same mutual consent that makes the 
decision binding. It may be said that a court so 
situated is just no court at all. It goes through 
the motions of judicial life without being alive. 
It is of the very essence of the court that it can 
enforce its decrees. But while it is true that 
this court has at present no physical power to 
sustain its judgment, it is po: of an immense 
moral power. It has behind it the moral force 
of the world. It is an established organ of world 
opinion. Any nations who have consented to 

he Hague Convention establishing the court 
who shall henceforth refuse to submit their 
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uarrels to its adjudication will be visited with 
the condemnation of the world, and any nation 
which, having submitted its case to the court, 
shall refuse to abide by its decision, will be out- 
lawed by the rest of the nations. This world 
condemnation and national outlawry will be 
found to be more effective than the constable’s 
mace or the policeman’s club. They will be as 

werful to secure obedience to the behests of 
this august tribunal as were excommunication 
and the interdict, in the middle age, to secure 
obedience to the spiritual power of the Church.” 


International Law. See Asylum, Maritime 
Laws. 


International Prize Court. 
Law. 


Interstate Commerce. ‘The Liability of the 
Initial Carrier under the Interstate Commerce 
Act.”” By Jacob S. New. 73 Central Law Journal 
4 (July 7). 


“This amendment [the Act of 1906] is of great 
value to shippers, as in a great many cases 
where an interstate shipment was involved, and 
where the value of the shipment was small, 
they were without remedy, because of the ex- 
pense which would be entailed upon them, 
together with the loss of time, in bringing suit 
in a foreign forum. The trend of the decisions 
has demonstrated that the courts are willing 
and ready to administer the provisions of this 
legislation with liberality, and, also, with a 
desire to do justice between the parties.” 


See Maritime 


Juvenile Delinquency. ‘‘Feeble-Mindedness 
and Juvenile Crime.” By George A. Auden. 
2 Journal of Criminal Law and Criminology 228 


(July). 


“The returns from the state inebriate institu- 
tions have been purposely excluded from con- 
sideration in this paper, but enough has been said 
to show the enormous total amount of crime 
which is the outcome of feeble-mindedness. 
Neither the prison nor the asylum is the right 
place for these feeble-minded criminals. There 
is no place for their custodial care in our present 
scheme of social polity, and we are driven to 
the strange conclusion that the best chance for 
the individual and for society at large is, under 
existing circumstances, the commission of some 
serious crime, such as murder or arson, which 
will remove him for a lengthy period from 
urther opportunities for anti-social action. By 
the removal from our penal establishments of 
the admittedly feeble-minded prisoners (on 
whom punishment and prison discipline are 
recognized as having no deterrent effect), the 
opportunities for greater specialization and 
classification of the same prisoners by the Borstal 
system, and by the recent regulations for the 
provision of humanizing influences, will be 
greatly increased. It is evident that an indeter- 
minate sentence with statutory power to transfer 
to some form of institution which shall be sub- 
stituted for the prison, affords the only satis- 
factory solution to the question.” 
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Kleptomania. See Criminology. 

Labor Laws. ‘Tendencies of the Labor Leg- 
islation of 1910.’’ By Irene Osgood Andrews. 
American Political Science Review, v. 5, p. 224 
(May). 


“It is probable that the labor legislation of 
the next decade at least will be concerned mainly 
with the prevention of accidents in mines, fac- 
tories and on railroads, and with establishin 
some just system of compensation for inju 
workmen. But no such system will be adequate 
which does not include relief for industrial 
diseases as well as for accidents.” 


Lex de Majestate. ‘The Women of the 
Cesars, IV; Tiberius and Agrippina.” By Gug- 
lielmo Ferrero. Century, v. 82, p. 610 (Aug.). 


“Too credulous of Tacitus, many writers have 
severely characterized the facility and the 
severity with which the Senate condemned those 
accused under the lex de majestate: they consider 
it an indication of ignoble servility toward the 
Emperor. Yet we know very well that the Roman 
Senate at that time was not composed merely 
of adulators and hirelings; it still included many 
men of intelligence and character. We can 
explain this severity only by admitting that 
there were many persons in the Senate who 
judged that the Emperor could not be left de- 
fenseless against the wild slanders of the great 
families, since these extravagant and insidious 
calumnies compromised not only the prestige 
and the fame of the ruler, but also the tran- 
quility, the power and the integrity of the 
empire. 


Maritime Law. ‘The Declaration of Lon- 
don.” By Sir Thomas Barclay, M.P. Fort- 
nightly Review, v. 90, p. 126 (July). 


“At the outset of this article I mentioned that 
I was not sure that we were wise in promoting 
the establishment of an International Prize 
Court. The object of instituting such a Court 
was to avoid the bias which it is supposed weighs 
in the decision of cases by belligerent courts. 
But how do we know that the International 
Court would not be just as much biased in favor 
of the neutral interest? . . 

“The new Convention 
Court shall be com 
of the whole panel (Article 14). 
members Great Britain, France, Germany, 
Austria-Hungary, Russia, Italy, the United 
States and Japan each nageint one (Article 15). 
A schedule of the other Powers is appended to 
the Convention, under which they take their 
turn. ... The American bias is in favor of 
immunity from capture, and this may be taken 
to be the bias of all the weaker states, possibly 
of the whole of the seven subsidiary countries. 
Of the eight permanent judges, besides those of 
the United States, the Austro-Hungarian judge 
might be suspected of a similar bias against 
Great Britain. The same would probably be 
true of the state to which the captured vessel 
belonged. Thus, out of the eight permanent 
judges, almost certainly three would be bi 
against Great Britain; possibly, with all the 


prescribes that the 
sed of fifteen members out 
Of these fifteen 
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subsidiary seven, as many as ten out of the 
fifteen! .. .” 

“In any case, I do not think the subject has 
been considered with sufficient fullness to war- 
rant this country joining in any scheme of such 
a revolutionary character as that involved in 
the creation of an International Prize Court. 
That the Convention can be determined at the 
end of twelve years (Article 55) is not an argu- 
ment in favor of an experiment which might 
oblige Great Britain to play an invidious and 
unpopular part among her fellow nations. 

“It is true that the preamble to the Declara- 
tion refers to Article 7 of The Hague Convention 
for the establishment of an International Prize 
Court, but it does not seem to me that ratifica- 
tion of the Declaration necessarily implies 
ratification of The Hague Convention. The 
ratification of the Declaration might, therefore, 
precede the ratification of the Convention, the 
ratification of the Convention being specially 
reserved until further consideration.” 


“The Declaration of London.” By R. A. Pat- 
terson. Contemporary Review, v. 100, p. 77 (July). 


“Should the other Powers decline either to 
alter the wording of the Declaration, especially 
on the point of conditional contraband, or to 
come to an agreement clearing up doubtful 
points, it would seem as if they construe its pro- 
visions in a manner less favorable to this coun- 
try than is claimed by those supporting ratifica- 
tion. If this be correct we should surely be 


unwise to tie our hands, and lose our independent 
g the Declaration of London 


position by ratifyin 
in its present form.’ 


Medical Jurisprudence. See Criminology. 


Monopolies. ‘The Supreme Court Decisions.” 
Symposium of articles by Judge Peter S. Gross- 
cup of the United States Circuit Court of Ap- 
peals, William Jennings Bryan, and four promi- 
nent New York lawyers, John Larkin, Frederic 
R. Coudert, James M. Beck and Samuel Unter- 
myer. North American Review, v. 194, p. 1 


(July). 


Judge Grosscup, writing of ‘“The Judgment,” 
says that the Court, in turning upon itself, 
repealed an interpretation that had previously 
made the Sherman Act ‘‘a wholly misconceived 
and misdirected public experiment.’’ Till these 
decisions, every one except the “‘Ilaw’’ had recog- 
nized the fact that the economic current had 
changed, and business had come to operate 
through combinations. Now the Court recog- 
nizes this fact, says Judge Grosscup. The 
Standard Oil decision is ‘‘a turning event in the 
life of the nation.’’ From the standpoint of the 
business man the act as now construed is still 
not definite, but he is subjected to no greater 
hardship, in having to determine what restraint 
of trade may be unreasonable, than in being 
held by the law to other liabilities, such as those 
of “reasonable care” with regard to the safety 
of others, or what is called fraud or fair dealing 
in one’s business relations. 

Mr. Bryan, discussing ‘‘The Reason,”’ makes 
the characteristic assumption that judges are 
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a to have either an aristocratic or democratic 
ias, of which they are unconscious, and that the 
President, himself possibly biased, might un. 
consciously select judges of plutocratic leanin 
and in this way the practical unanimity of t 
opinions in the two great cases would be 
accounted for. On the other hand, “‘if it ‘just 
happened’ that in the selection of eight judges 
all should take the view of Justice White, and 
if it is not accounted for by bias on great subjects, 
then it shows what a lottery is conducted at the 
White House when the President blindfolds 
himself and picks judges at random, only to 
find that all the prizes have gone to those who 
do not fear ‘reasonable’ trusts and none to those 
who oppose all restraint of trade.”’ Which seems 
to us to show a little cloudiness of reasoning, 
for if the views of the judges are not accounted 
for by bias the President must have succeeded 
in obtaining impartial judges whose agreement 
on any question cannot be the result of mere 
chance. Mr. Bryan also takes the untenable 
position that the decisions are judicial legisla- 
tion in a sense repugnant to our institutions, a 
view which if carried to a logical extreme would 
make Congress the legal sovereign, as Parlia- 
ment is the legal sovereign of England. 

Mr. Larkin, writing of ‘‘The Effect,”’ says that 
the decisions ‘‘should satisfy every citizen because 
the object of the act has been attained. Danger 
to the country comes only with corporations of 
giant size whose power and wealth when com- 
bined with others make them no mean rival 
to the power of the country. To restrain such 
power and keep it within bounds was the real 
purpose of the Anti-trust Act. The phraseology 
of the act was but a means to this end and this 
end has now been brought to pass.” 

Mr. Coudert, taking for his subject ‘The 
Record,”’ luminously traces the history of the 
law of monopoly, and his article is scholarly 
and valuable. He thinks that ‘the emphasis 
age upon the words ‘reasonable’ and ‘the 
ight of reason’ by the Court in the Standard Oil 
case was perhaps unfortunate. It is quite 
probable that for the words ‘reasonable’ and 
unreasonable’ with regard to restraints of trade 
the words ‘direct’ and ‘indirect’ restraints could 
be advantageously substituted. This would put 
the test of validity in a clearer, less subjective 
and metaphysical light and distinguish between 
combinations which have for their primary pur- 
pose restraint of trade and those contracts which 
may incidentally restrain trade, but whose main 
object is the sale of a business. . . 


“From the analysis already made it seems to 
us that the language of the statute and the re- 
sults of all the decisions as to the Anti-trust Act 
bear out the view that all contracts and combina- 
tions which directly tend to restrain trade are 
unlawful, and that all attempts to monopolize, 
brought about by whatever methods, whether old 
or new, are equally within the statute... . 

“The warfare against modern monopoly is 
being carried on with the rusty weapons of 
medieval England, and any confusing economic 
result should not be attributed to our courts. . . - 
The Sherman Law, if construed absolutely an 
literally, according to the most approved Chinese 
method, would result in complete economic 





















stagnation. Interpreted rationally in the sense 
intended by its originator, as declaratory of 
well-settled rules of common law, it will not 
annihilate business nor even perhaps very seri- 
ously impair its development. It is, however, 
calculated to leave the whole question of ‘mo- 
nopoly’ and ‘combinations in restraint of trade’ 
in an uncertain condition necessarily resulting 
in suits and prosecutions in which courts and 
jury must determine in every case whether there 
was restraint of trade or attempt to monopolize, 
and all this with results of very doubtful value 
tothe community. The real difficulty lies in the 
fact that the nation has not as yet thought out 
any intelligent legislative programme which will 
adequately deal with new and largely untried 
economic conditions.” 

Mr. Beck, dealing with ‘‘The Quandary,” 
says: “The Sherman Law is an anachronism in 
the age of steam and electricity. Ajax defying 
the lightning has never impr me with his 
wisdom. I much prefer the homelike but more 
practical spirit of a Franklin, who not only dis- 
armed the lightning, but turned electricity to 
practical uses of great moment. The states- 
manship of the future will consider a law, which, 
while forbidding in clear, positive and scientific 
language, the abuses of combination, will yet 
recognize that the spirit of association is at once 
the most potent and noble manifestation of pres- 
ent civilization. To this end, the Trust deci- 
sions just announced will undoubtedly contribute 
in their clear recognition that the law is impotent 
to forbid all combinations which incidentally 
restrict competition, but the problem is, in its 
last analysis, legislative in character, and what 
is imperatively needed is a saner public senti- 
ment, which will compel Congress to conform 
the laws of business to the irresistible and cen- 
sg tendencies of steam and electricity.” 

r. Untermyer, writing of ‘“‘The Remedy,” 
says: “From the very beginning the execution 
of the law was intrusted to unfriendly hands and 
so it has continued to this day. That is the key 
to all our present difficulties and to the many 
worse ones that are to come. ... In so far 
as the criminal sections of the statute have been 
invoked it has savored of persecution. Courts 
and juries have rightly refused to lend them- 
selves to the perpetration of such manifest 
injustice. . . . 

“The proposed remedy may be summarized 
as follows: — 

“(1) The compulsory federal incorporation of 

all corporations engaged in trade or commerce 
between the states or with foreign countries. 
_ “(2) The creation of a commission similar in 
its powers over business corporations to those 
now possessed by the Interstate Commerce 
Commission over railroads and the utilization 
in that connection, so far as possible, of the 
present Commerce Court. 

“(3) That this commission pass upon the right 
of every applicant fora federal charter, and that 
where violations of law exist which would pre- 
vent the granting of such a charter such viola- 
tions should be first removed. 

“(4) That the commission have power to 
authorize and approve agreements that will be 
enforcible in the courts in the form of ls, 
kartels, or syndicate arrangements for regulating 
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competition in any industry, provided such 
arenes does not have the effect of unreason- 
ably restricting competition or of operating as a 
direct restraint of trade; that in that connection 
it be empowered from time to time to determine 
the extent to which prices may be fixed or pro- 
duction restricted, and particularly to prevent 
any interference by the parties to the agreement 
with outside competition. 

“(5) That the Sherman Anti-trust Law be 
enforced against existing offenders, and that the 
execution of the details of the judgment be 
intrusted to the commission, subject wherever 
necessary by reason of constitutional limitations 
to the approval by the Court and the adoption 
by the latter of the findings of the commission. 

“(6) That (a) the criminal section of the 
Anti-trust Law, (6) the provisions allowing an 
injunction against the creation or continuance 
of violations, and (c) the provisions for the sum- 
mary seizure and confiscation under section 6 
of all property in interstate transit of any cor- 
poration operating in violation of the statute 
be rigidly enforced.” 

“The Standard Oil Decision: The Rule of 
Reason.”” By H. L. Wilgus. 9 Michigan Law 
Review 643 (June). 

“It is not quite clear therefore why the court 
should in a case not requiring it, and when the 
question was touched upon only incidently in 
the briefs— because it had been considered 
practically settled for fifteen years, suddenly 
reverse itself, and mount that ‘unruly horse’ 
public policy — which no court has ever yet 
successfully ridden and which will vary as it has 
heretofore in matters of this kind, on the equity 
side ‘with the length of the Chancellor’s foot,’ 
and on the legal side from Hull’s ‘per Dieu, if 
the plaintiff were here, he should go to prison 
till he paid a fine to the King,’ because he took 
a bond from a dyer not to use his dyer’s craft in 
town for half a year (Dier’s case (1415), Y. B. 
2 H. V. f. 5, pl. 26) to the House of Lords’ con- 
clusion that a combination to engross all the tea 
trade between Shanghai and Europe, to the 

exclusion of the plaintiff, was not unlawful — 
so as to give the plaintiff an action for damages 
(Mogul Steamship Co. v. McGregor, A. C. 25); 
the court here, however, was careful to point 
out that while this was a contract in restraint of 
trade, it was not unlawful, so as to give a third 
party an action for damages; they did not hold 
that it was a contract in ‘reasonable restraint 
of trade,’ so that one party to it would have 
had an action against another for damages for 
refusing to abide by it; they probably would have 
refused to enforce it so, because it was in unrea- 
sonable restraint of trade ( Nordenfelt v. Maxim, 
etc., Co., A. C. 535). And it is safe to say that 
had the case arisen before 1844, the court would 
hardly have held under the Jatssez faire rule of 
reason so fashionable at the time that the 
English statutes did not apply as they before 
ae been interpreted. It would have been left 
to Parliament, as it was, to abrogate the statutes 
and establish a new policy. 

“However, if hereafter the common law rule 
of reason is to apply, and though this will lead 
to a sea of uncertainty, if one can judge pi the 
conflict in the views of the members of the 
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court, perhaps the ultimate result will not be 
panty different, except to throw a greater 

urden on the government in getting at and es- 
tablishing the facts in each case. There is 
not much in the common law rule of reason, 
except its uncertainty, to give comfort to any 
of the large trusts to classify themselves among 
the sheep instead of among the goats.” 

There is a very full review of case law, classified 
under distinct sub-headings. ‘‘Thereis not much 
in the common law rule of reason, nor in the cases 
reviewed, to furnish much of aid or comfort to 
such existing institutions as are similar to those 
_ shave been challenged in the courts hereto- 

ore. 


“The Future of Anti-Trust Legislation.” By 
Gilbert H. Montague. Editorial Review, v. 5, 
p. 619 (July). 


“Criminal statutes, it is obvious, should be 
absolutely definite in their terms, and an 
uncertainty should, if possible, be avoided. 
Eminent lawyers have expressed the fear that 
indefiniteness and uncertainty lurk in the lan- 

uage of the Sherman Act, because, to quote the 
eee Court in the Standard Oil case: — 

“*As the acts which may come under the 
classes stated in the first section and the restraint 
of trade to which that section applies are not 
specifically enumerated or defined. — it is obvi- 
ous that judgment must in every case be called 
into play in order to determine whether a par- 
ticular act is embraced within the statuto: 
classes, and whether if the act is within suc 
classes its nature or effect causes it to be a re- 
straint of trade within the intendment of the 


“The futility of indiscriminate anti-trust 
statutes has long been demonstrated by business 
experience, and more recently by the highest 
judicial authority in the United States. The 
anti-trust statutes in force in many of the states 
must be pruned of indefinite and impracticable 
prohibitions in order to be truly effective. What 
particular form such statutes should take will 
depend, in large measure, on how workable 
the federal anti-trust statute,as now interpreted, 
is found to be. Such a statute should forbid no 
method of organization evolved out of normal 
competition. Yet it should prohibit, in compre- 
hensive fashion, every improper interference with 
trade and competition.” 


“Review of the Opinions of the Supreme 
Court of the United States in the Standard Oil 
and Tobacco Cases.’ By Albert H. Walker. 
73 Central Law Journal 21 (July 14). 


“The motives of Chief Justice White in com- 
posing and promulgating his Standard Oil or 
is Tobacco obiter dicta . . . were probably 
based upon the following sincere, onak errone- 
ous, opinions relevant to the science of eco- 
nomics: — 


“First. Restraint of competition always con- 


stitutes restraint of trade, and would therefore 
always be prohibited by the Sherman Law if the 
statutory phrase ‘restraint of trade’ were to be 
construed without any limitation. 

. Restraint of competition is in many 
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cases economically wise and ethically proper; 
and when it is so it ought not to be the subject 
of statutory prohibition. 

“Third. The only way to prevent the Sherman 
Law from prohibiting manycases of economicall 
wise and ethically ay restraint of competi- 
tion is to construe the statutory words ‘restraint 
of trade’ by means of some limitation which will 
confine those words to non-ethical restraint of 
trade, and that result can be accomplished only 
by limiting them by some such word as ‘unrea- 
sonable’ or ‘undue’ or ‘injurious.’ 

“The line of argument suggested in the last 
three paragraphs has long been sincerely enter- 
tained by many excellent men, including Chief 
Justice White; but all of those men must have 
overlooked one particular gap in the argument, 
the undeniable existence a which quite vitiates 
its conclusion. That gap consists in the eco- 
nomic fact that restraint of competition never 
does, when it is ethical, result in restraint of 
trade, and therefore never falls within the un- 
limited statutory phrase ‘restraint of trade’ as 
ma phrase is used in section 1 of the Sherman 
aw. 


Municipal Corporations. ‘‘The Quasi-Con- 
tractual Obligation of Municipal Corporations.” 
By Jerome C. Knowlton. 9 Michigan Law Re- 
view 671 (June). 


“The courts have considerably modified their 
views on the question involved, during the past 
thirty years, and to an extent that renders a 
recovery in quasi contract against municipal 
corporations very doubtful.” The author ana- 
lyzes what he calls a “‘truly bewildering’”’ mass 
of cases, under the topics, ‘Liability for Money 
Had and Received,” “Liability for Labor and 
Material Furnished,” and ‘‘Legislative Prohibi- 
tion of the Quasi-Contractual Obligation.” 


Old Age Pensions. ‘‘The Constitutionality 
of Old Age Pensions.’’ By Prof. Frank J. Good- 
now. American Political Science Review, v. 5, 
p. 194 (May). 

“‘Whether the [United States Supreme] Court 
will carry this idea of the local autonomy of the 
states in deciding what should be the remedies 
to be applied to the evils attendant upon an 
intense industrial life under conditions of free- 
dom of individual action, of course cannot be 
said, but the logic of the argument cannot be 
avoided if the Court can be brought to see that 
the difference in conditions due to the varied 
occupations of the people in different parts of 
the country are in reality just as great as the 
differences in climate and social conditions 
which were recognized in the opinions from which 
quotations have been given. . . . 

“Our conclusions then as to the constitu- 
tionality of old age, accident and sickness pen- 
sions are, assuming that the courts do not 
change their view: — 

“1. Such pensions when provided by state 
action are not prohibited by the Fourteenth 
Amendment or any other provision of the federal 
Constitution, particularly if they are confined 
to ‘ee persons. 

“2. If not confined to indigent persons they 
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are unconstitutional under the ordinary provi- 
sions of the state constitutions.” 

“3. Even if confined to indigent persons they 
are probably unconstitutional under the ordina 
provisions of the state constitutions, althou 
there is some reason for believing they might 
justified as a form of outdoor [oad relief. 

“4, There is much ground for the belief that 
such pensions, particularly if confined to indigent 
persons, — constitutionally be provided by 
the federal Government.” 


Penology. ‘Some European Comments on 
the American Prison System.”” By Ugo Conti 
and Adolphe Prins. 2 Journal of Criminal Law 
and Criminology 199 (July). 

“It is well known that in America arose the 
Philadelphia system and the Auburn system of 
prison discipline, after which the Irish system 
was odie. and that in this country also origi- 
nated the idea of prison congresses. And now in 
these latter days America is producing for us 
model penal institutions which are splendid and 
marvelous, animated by one common principle 
—the principle of the reformation of the offender. 
Reformation, to be sure, as the sole basis of a 
penal system, is an untenable principle. And 
even in the aspect of an incidental object to be 
aimed at, we Italians are apt to place little faith 
in it. Yet this principle the Americans (mis- 
takenly, if you like, but it is noble and high- 
minded mistake) make the main support of their 
prison system. ea 

“The care of dependent children is another 
field in which America can teach us much — 


even though it has yet a long road to travel 
before it has perfected the indispensable protec- 


tive measures. In the treatment of delinquent 
children, even more positively, it can be asserted 
that America offers us an admirable example, 
with its juvenile courts, its probation system 
and its reform schools. e have, indeed, 
already taken advantage of this example, and 
are importing such institutions; but for us the 
problem is, how to get the means to establish 
those wonderful family-colonies. The reforma- 
tories, too, or schools of supplementary correc- 
tion, made a remarkable impression on us; in 
these the indeterminate sentence seems to work 
ideally and fruitfully. The penitentiaries (for 
long sentences) are noteworthy; but luxury of 
the buildings and their arrangements is a thing 
difficult for us to approve. . . . 

“Each institution has its own character. I 
have seen some that are magnificent — such, 
for example, as the prison of Auburn, where the 
workshops are pred factories fitted up with 
the most perfect tools and in which intensive 
production is carried on. I may also cite the 
prison of Chicago, where the convicts can work 
in an immense quarry and in a large brickyard. 
I have also seen detestable institutions — jails 
in which there prevailed promiscuity, idleness 
and gambling, just as in the most horrible com- 
mon-rooms under the old system. I have seen 
glaring contrasts; on the one hand, astonishin 
conditions of luxury, of comfort in prison, o 
kindness for the convicts; on the other hand, 
species of barred cages in which convicts con- 
demned to death awaited for months their exe- 
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cution. I have seen evidences of great respect 
for the person of the convict, who remains a 
citizen and can claim his rights under conditions 
which seem to us astonishing. I have also found 
evidence of a very different feeling; for instance, 
the practice of an operation called vasectomy, 
the details of which I need not go into, having 
for its object the prevention of the propagation 
of a degenerate race. .. . 

“The difference between America and Europe 
results from other causes as well: in the first place, 
from the pessimism of our civilization, which 
distrusts the criminal, because we have not 
room enough for our respectable classes, and 
furthermore, from the optimism of the new 
world, which does not distrust the criminal, 
because all the men available can be made use- 
ful, even criminals. This optimism has another 
source in the religious feeling which makes it a 
duty for the American to help his neighbor, and in 
a humanitarian feeling analogous to the confi- 
dence of the French eighteenth century and of 
the encyclopedists in the goodness and per- 
fectability of human nature. One must add a 
scientific tendency which takes account of 
heredity and environment, which holds that the 
man who has fallen is never wholly responsible 
for his fall, but that fatality has had a certain 
share in determining his destiny, and that, 
consequently, the criminal is still deserving of 
pity. 
“These religious and humanitarian feelings 
and this scientific tendency have produced a 
penal code different from ours; a very liberal 
penal code, which our ancient civilization could 
not imitate. It does away entirely with the 
system of vengeance, and often takes away from 
punishment any intimidating effect. The old 
system is replaced by the enthusiastic, super- 
stitious, exaggerated faith in the effect of edu- 
cation upon the convict; that one can change 
the physical and moral nature of the convict 
and cause the germs of a new life to spring up 
in him. But if this is exaggerated in the case 
of adults, it is not exaggerated in the case of 
children and young criminals, and here the edu- 
cative effects have proved admirable and really 
effective.” 


See Juvenile Delinquency. 
Police Power. See Old Age Pensions. 
Procedure. See Criminal Procedure. 


Public Service Corporations. See Taxation. 

Quasi-Contracts. See Municipal Corpora- 
tions. 

Railways. ‘The German Drift Toward Social- 
ism.” By William C. Dreher. Atlantic Monthly, 
v. 108, p. 101 (July). 

“The railway is almost wholly a state insti- 
tution in Germany. The Prussian system, with 
its more than ,000 laborers and officials, is 
the largest employer of labor in the world; and 
this vast business is administered with remark- 
able honesty and efficiency. ... Bismarck’s 
purpose to use the railway wholly in the inter- 
ests of the people, as declared when he nation- 
alized the roads, has not been fully carried out, 
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since rates have been kept up high enough to 
make them the largest source of revenue for the 
state, besides paying interest on the capital 
invested. On the other hand, shippers have the 
great advantage of absolutely fair treatment; 
there is no discrimination among them, there are 
no rebates, secret or other. Another great ad- 
vantage consists in having a single system to 
deal with, as well as simplified tariff schedules; 
before the nationalization there were 63 rail- 
ways, with 1,357 different tariffs.” 


See Interstate Commerce, Taxation. 
Responsibility. See Criminology. 

Roman Law. See Lex de Majestate. 

Self Incrimination. See Criminal Procedure. 


Taxation. ‘The Income Tax Amendment.” 
By Hon. Charles E. Littlefield. Editorial Review, 
v. 5, p. 610 (July). 

“I do not suppose it is contended by anybody 
that the conferring of this power would eliminate 
the states as a matter of legal entities. He 
[Justice Brewer] means the disastrous effect of 
such legislation upon the power of the state to 
borrow — the power to control the exercise of 
the governmental functions of the state... . 
While the state when it goes into the market 
for a loan has to compete with capital engaged 
in private business, it is always for the public 
interest that the loan should be obtained by the 
state for the lowest possible rate, as every dollar 
added to the interest charge increases the burden 
that the public has to bear. When this burden 
is imposed upon the state government by the 
federal government, a separate and independent 
power, then the state government as a govern- 
ment is subjected to the domination and control 
of the federal Government which has the power 
to say what the size of the burden shall be. 
From the days of Webster and Marshall it has 
been recognized that the power to tax is the 
power to destroy.” 

“The Proposed Federal Income Tax.” By 
Governor John A. Dix. Editorial Review, v. 5, 
p. 603 (July). 

“Our present system of Federal taxation prac- 
tically puts the entire burden upon the shoulders 
of producers and consumers. If the legitimate 
rights of property are to be conserved by the 
establishment of a just system of taxation that 
will create a contented and prosperous nation, 
it is time for a change.” 

“Some Phases of Tax Reform in Illinois.” 
By F. B. Garver. Journal of Political Economy, 
v. 19, p. 574 (July). 

‘The general property tax has never been given 
a fair trial in Illinois. That is, however bad the 
undifferentiating tax levied upon all forms of 
property may be in theory, there has been no 
state-wide enforcement of the tax that could 
furnish conclusive proof of its essential unwork- 
ableness. For instance, taxation of moneys and 
credits under the present system amounts almost 
to confiscation, for property discovered, but this 
would no longer be the case if real estate and other 
personal property were assessed at actual values, 
or the prescribed percentage of actual value. 
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This instance illustrates the fact that much of 
the present agitation for separation and for 
substitutes for the personal property tax, on 
the ground that our present system has entirely 
broken down, is in reality directed against the 
administrative organization and not against the 
tax itself.” 

“The Inequalities of Taxation.”’ By Tom L, 
Johnson. Hampton's, v. 27, p. 192 (Aug.). 

“Now, gentlemen,” I continued, “the market 
value of the bonds and stocks of the Nickel 
Plate Company is about $40,000,000. As about 
forty-six per cent of the road is in Ohio, it has 
over $17,000,000 worth of property in this state, 
The law says you shall assess property at its 
full value in money and that includes railroads, 
but as you have adopted a rule to assess property 
at only sixty per cent of its value, I ask you to 
apply that rule in this case. If you apply this 
rule of sixty per cent, the Nickel Plate road will 
be assessed in Ohio at about $10,000,000 instead 
of $3,000,000, as it has been valued and wants 
to continue to be valued.” 


Workmen’s Compensation. ‘The New 
York Employers’ Liability Act.’”’ By Andrew 
Alexander Bruce. 9 Michigan Law Review 684 
(June). 

In a thoughtful article which discusses Ives y, 
South Buffalo Ry. Co., the author says: — 


“Have we, and has the New York Court, and 
have our courts generally, really understood the 
meaning and the qualifications of the terms 
liberty and property as they have been used in 
our constitutions? Is there, after all, any abso- 
lute right of property? Are there any inalienable 
rights which can be pigeon-holed, classified and 
defined? Is not every right subject to the 
paramount right of the public weal, and has not 
the right of private property itself as opposed to 
communism, merely been conceded because it 
is deemed to promote industry and virility and 
to be the best social policy? The rights to liberty 
and property, indeed, have always been relative, 
and whenever the unlimited exercise of those 
rights has been deemed injurious to the public 
welfare they have been modified and restrained 
or permitted only under certain conditions. 
The tradesman in England was from an early 
time under the royal protection, and the free 
burghs or trading and manufacturing cities were 
the recipients of royal charters. Every extra- 
hazardous occupation is a business which is 
affected with a public interest. . . . 

“Mr. Justice Werner does not state the his- 
torical truth when in his opinion in the New 
York case he intimates that at the time 
of the adoption of the American Constitution 
there was no common law liability where negli- 
gence could not be proved. From an early 
time the innkeeper and the common carrier were 
not merely compelled to accommodate and carry 
the goods of all, but were made almost absolute 
insurers of their safety. Their regulation was 
justified on the theory that they were engag' 
in public callings and that their control redounded 
to the good of all classes, but much more upon the 
theory that they were accorded privileges and 
protection and owed to their lords and to the 
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King something in return. ... It is now quite 
generally conceded by the courts that a common 
carrier of passengers is not only liable for the 
exercise of a high degree of care in the carriage 
of its passengers, but is liable for flaws and 
defects in its cars and machinery, provided the 
manufacturer could have ascertained their exist- 
ence by a high degree of care, but regardless of 
the fact as to whether the nm company itself 
(even after the most thorough examination), 
could have ascertained the defect after the same 
had been manufactured.” 


See Old Age Pensions. 


Miscellaneous Articles of Interest to the 
Legal Profession 


America. ‘The New Spirit in America.” By 
Prof. L. T. Hobhouse. Contemporary Review, 
v. 100, p. 1 (July). 

“The ‘Bosses’ of the old type are said to be 
dead or dying out everywhere. Though the 
Commonwealth still wages uncertain war with 
the Trusts, few appear to think that the methods 
by which the greatest of the Trusts built up its 
power would be available today. Finally, the 
railways have been tamed by the Interstate 
Commission, and have learnt at ~ rate the 
first lesson in the doctrine that they have to be 
the servants rather than the masters of society.” 


Biography. ‘The Militant Justice Harlan.’’ 
Current Literature, v. 51, p. 33 (July). 

“With such a militant career in war and 

litics, surely no one can be surprised that 
udge Harlan can still, at the age of seventy- 
eight, manifest a certain ome of militancy 
even with a solemn-looking black robe draping 
his tall form.” 


“Grotius, and the Movement for International 
Peace.” By R. Walton Moore. 18 Case and 
Comment 81 (July). 

“He knew that nations, without their consent, 
cannot be subjected to the natural law which 
imposes upon them moral obligations. But he 
insisted that they should consent to be thus 
subjected. He meant that their positive law 
should express their moral sense. He was ad- 
versely criticized for theorizing and dreaming 
about what the law of nations should be, and, 
as some believed, never would be, rather than 
announcing what it was. But as I understand, 
the validity of his premise has for a long time 
been uncontested. Unless I misapprehend, it 
has from the foundation of our government 
been approved in this country. It seems to 
pervade the utterances of our courts.” 


“The Life Story of J. Pierpont Morgan.” By 
Carl Hovey. Metropolitan, v. 34, p. 507 (July). 

Telling the story of Mr. Morgan’s wonderful 
generalship in the panic of 1907. 

“Theodore Roosevelt Please Answer.” By 
M. E. Stone, Jr. Metropolitan, v. 34, p. 487 
(July). 

Treating of Mr. Roosevelt’s behavior towards 
“malefactors of great wealth.” “Just what trusts 
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did you bust, Mr. Roosevelt, and what male- 
factors of great wealth did you punish?” 


Camorra Trial. ‘The Neapolitan Camorra 
and the Great Trial at Viterbo.” By Walter 
Littlefield. Metropolitan, v. 34, p. 405 (July). 

“Secret commands were given the Minister 
of War — commands which his colleagues in the 
Departments of Justice and the Interior knew 
nothing about, and Captain Fabbroni and his 
companions were ordered ‘to purge’ Naples. 
Together these Three Musketeers of Modern 
Italy laid out their campaign. Fabbroni, with 
documents all in proper form, was to probe the 
archives of the police, courts and prisons. 
Farris, with letters of introduction from eminent 
personages in Rome, was to enter the charmed 
circle of the Neapolitan aristocracy. 

“There remained for Capezutti the hardest 
and most dangerous task of all. He, in the guise 
of one of the brigands, escaped from his own 
Sardinia, was to enter the ‘mala vita’ of Naples 
and gather the roots of the Honorable Society of 
the Camorra, while his comrades plucked its 
fatal fruit in the professional and social life of 
the city. 

“These three men began their work in silence 
and in darkness. Five years were before them — 
five years of secret and perilous toil. Then the 
light was to shine over the most extraordinary 
and romantic feats of detection that the age can 
produce.” 


Fiction. “Strategy — A Story Partly True.”* 
By Judge A. G. Zimmerman. 18 Case and Com- 
ment 88 (July). 

Roman Catholic Church. ‘The Pope and 
Democracy.” By William Canon Barry. Aflan- 
tic Monthly, v. 108, p. 8 (July). 


“Long before the American Constitution was 
dreamed of, and nearly two hundred years 
revious to the States-General of 1789, our lead- 
ing theologians, Jesuits in the front, had affirmed 
that power comes to the ruler through the people, 
who are its immediate depositary. In resisting 
that superstition which makes kings irre- 
sponsible, these eminent teachers were follow- 
ing St. Thomas Aquinas; they did but repeat 
the lessons inflicted on European tyrants by the 
Papacy during its pape Middle Age. To 
bring out the whole of the story by citation from 
documents is not now my design. Scholars 
know it well. Pope Leo XIII has thrown into 
lucid Latin the idea itself in his beautiful style; 
and the eloquent state paper which begins ‘Im- 
mortale Dei,’ or that other entitled ‘Libertas,’ 
will furnish me with warrant enough for the 
parallel on which I am insisting. 

“The sum of these things is that as regards 
the persons who shall govern, the Catholic 
Church is a free elective system; that Catholics 
are as much members of a voluntary associa- 
tion as are the citizens of every true Republic; 
that the Pope himself is, according to the sublime 
ascription, ‘Servant of the servants of God’; 
and that consequently he is at home in a demo- 
cratic age, as he never could be under the yoke 
of the old absolute monarchies. Therefore he 
belongs to the future, not to the ancient régime.” 
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Circumstantial Evidence. Murderer 
Tratled by Bloodhounds — Evidence Suffi- 
cient to Convict. Kan. 


The Kansas Supreme Court July 7 
upheld the evidence of bloodhounds; if 
the hound had been proven accurate 
in following the trail of human foot- 
steps, that evidence was enough, said 
the Court, to convict. The decision 
came in the appeal of Glen Adams, con- 
victed in November, 1910, in Graham 
County, of the murder of Joseph Ander- 
son, a farmer. Tracks about Ander- 
son’s home gave the hounds a good trail 
and they followed it to the Adams home, 
six miles distant. Some tracks at the 
Adams house and around Anderson’s 
body corresponded with the shoes Adams 
wore. The shoes and the hounds were 
all the evidence against Adams. 


Discovery. Privilege Against Self- 
Incrimination Does not Protect Officials 
of Corporations from Order to Produce 
Books of the Company in Court — Sub- 
pena Duces Tecum. U.S 


The decision of the United States 
Supreme Court in Wilson v. U.S., 
220 U. S. 614, decided May 15, em- 
phasized the existence of a wholesome 
tendency to cut down abuses of the plea 
of privilege against self-incrimination, 
and to prevent technical defenses from 
blocking the administration of justice. 
Another example of this tendency is 
seen in U. S. v. Swift et al.’ in which 
District Judge Carpenter declined to 
give the federal Immunity Act an over- 
indulgent construction. 

In 1910 a subpoena was served on the 
United Wireless Telegraph Company 
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directing that certain books of the com. 
pany be produced for examination by 
the grand jury, which was investigating 
“an alleged violation of the statutes of 
the United States by Christopher C, 
Wilson.”” Wilson appeared in court 
but declined to allow the grand jury to 
examine the books, or to turn them over 
to the directors of the company for 
production in court. The ground for 
his refusal was that the books would 
tend to incriminate him. He was 
adjudged in contempt of court. 

The Supreme Court affirmed the action 
of the Court below. Mr. Justice Hughes, 
in announcing the opinion, said that 
Wilson could not assert a personal privi- 
lege which would enable him to with- 
hold the books of the corporation of 
which he was president. 

The technical question was presented 
whether the subpena duces tecum was 
void for not containing an ad testifican- 
dum clause. On this point the Court 
said: — 

“It is urged that its form was unusual 
and unwarranted, in that it did not 
require any one to attend and to testify 
but simply directed a corporation, which 
could not give oral testimony, to pro- 
duce books. While a subpena duces 
tecum ordinarily contains the ad testi- 
ficandum clause, this cannot be regarded 
as essential to its validity. The power 
to compel the production of documents 
is, of course, not limited to those cases 
where it is sought merely to supplement 
or aid the testimony of the person re- 
quired to produce them. The produc- 
tion may be enforced independently of 
his testimony, and it was held long since 
that the writ of subpena duces tecum 
was adequate for this purpose.” The 
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Court went on to cite authorities, both 
English and American. Moreover, — 

“Where the documents of a corpora- 
tion are sought, the practice has been 
to subpoena the officer who has them 
in his custody. But there would seem 
to be no reason why the subpena duces 
tecum should not be directed to the cor- 
poration itself. Corporate existence im- 
plies amenability to legal process. The 
corporation may be sued; it may be 
compelled by mandamus, and restrained 
by injunction, directed toit. Possessing 
the privileges of a legal entity, and hav- 
ing records, books and papers, it is 
under a duty to produce them when they 
may properly be required in the adminis- 
tration of justice... . 

“A command to the corporation is in 
effect a command to those who are offi- 
cially responsible for the conduct of its 
affairs. If they, apprised of the writ 
directed to the corporation, prevent 
compliance or fail to take appropriate 
action within their power for the per- 
formance of the corporate duty, they, 
no less than the corporation itself, are 
guilty. of disobedience, and may be 
punished for contempt... . 

“The appellant asserts his privilege 
against self-incrimination. There is no 
question, of course, of oral testimony, 
for he was not required to give any. Un- 
doubtedly it also protected him against 
the compulsory production of his private 
books and papers. Boyd v. United States, 
supra: Ballmann v. Fagin, 200 U. S. p. 
195, 50 L. ed. 437, 26 Sup. Ct. Rep. 212. 
But did it extend to the corporate books? 

“For there can be no question of the 
character of the books here called for. 
They were described in the subpoena as 
the books of the corporation, and it was 
the books so defined which, admitting 
possession, he withheld. The copies of 
letters written by the president of the 
corporation in the course of its trans- 


actions were as much a part of its docu- 
mentary property, subject to its control 
and to its duty to produce when law- 
fully required in judicial proceedings, 
as its ledgers and minute books. It was 
said in the appellant’s statement before 
the grand jury that the books contained 
copies of his ‘personal and other corre- 
spondence, as well as copies of the corre- 
spondence relating to the business and 
affairs’ of the corporation. But his per- 
sonal letters were not demanded; these 
the subpoena did not seek to reach; 
and as to these no question of violation 
of privilege is presented. Plainly he 
could not make these books his private 
or personal books by keeping copies of 
personal letters in them. .. . 

“The physical custody of incriminat- 
ing documents does not of itself protect 
the custodian against their compulsory 
production. The question still remains 
with respect to the nature of the docu- 
ments and the capacity in which they are 
held. . . . Thus, in the case of public 
records and official documents, made or 
kept in the administration of public 
office, the fact of actual possession or of 
lawful custody would not justify the 
officer in resisting inspection, even 
though the record was made by himself 
and would supply the evidence of his 
criminal dereliction.” 


Evidence. See Circumstantial Evi- 


dence. 


Interstate Commerce. Natural Gas 
May be Subject of — State Statute may 
not Burden Interstate Commerce by Dis- 
criminating Against Foreign Pipe Line 
Corporations. U.S 


Natural gas, when reduced to posses- 
sion, is a commodity which belongs to 
the owner of the land, and may be the 
subject of both intra-state and inter- 
state commerce, said the United States 
Supreme Court in West v. Kansas 
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Natural Gas Co. (decided May 15, L. ed. 
adv. sheets, no. 13, p. 564). 

Prohibiting the construction of pipe 
lines for natural gas, or the transporta- 
tion of the gas by such lines except by 
domestic corporations, under certain con- 
ditions, and giving to such domestic 
corporations the exclusive right of emi- 
nent domain and the use of the highways 
as attempted by Okla. Laws 1907, chap. 
67 — unconstitutionally interferes with 
interstate commerce, and cannot be 
justified as an exercise of the police 
power of the state to conserve its natural 
resources. So held the Court (Mc- 
Kenna, J.). 


Hours of Labor of Railway Employees 
— Federal Statute not Void for Uncer- 
tainty. U.S. 


In Baltimore & Ohio R. Co. v. Inter- 
state Commerce Commission, decided by 
the United States Supreme Court May 
29, it was held, inter alia, that the 
federal act of March 4, 1907? limiting 
hours of labor of railway employees does 
not apply to intrastate commerce, and 
that merely because many such em- 
ployees are necessarily engaged in intra- 
state commerce, it does not follow that 
the restrictions are void. (L. ed. adv. 
sheets, no. 13, p. 621). 


The Court (Hughes, J.) said: — 


“In its power suitably to provide for 
the safety of employees and travelers 
Congress was not limited to the enact- 
ment of laws relating to mechanical 
appliances, but it was also competent 
to consider, and to endeavor to reduce, 
the dangers incident to the strain of 
excessive hours of duty on the part of 
engineers, conductors, train dispatchers, 
telegraphers and other persons embraced 
within the class defined by the act. 
And in imposing restrictions having 


934 Stat. at L. 1415, c. 2939, U.S. Comp. Stat. 
Supp. 1909, p. 1170. 
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reasonable relation to this end there is 
no interference with liberty of contract 
as guaranteed by the Constitution, 
Chicago, B. & Q. R. Co. v. McGuire, 219 
U. S. 549, 31 Sup. Ct. Rep. 259 [23 Green 
Bag 320]. 

“If, then, it be assumed, as it must be, 
that, in the furtherance of its purpose, 
Congress can limit the hours of labor of 
employees engaged in interstate transpor- 
tation, it follows that this power cannot 
be defeated either by prolonging the 
period of service through other require- 
ments of the carriers, or by the com- 
manding of duties relating to interstate 
and intrastate operations.” 


See Monopolies. 


Landlord and Tenant. Constructive 
Eviction — Adjoining Premises Leased to 
Prostitutes. N. Y. 


The owner of an apartment house at 
342 West Fifty-sixth street, New York, 
sued for rent for an apartment which 
had been vacated, and the defense was 
a constructive eviction because of the 
fact that the owner allowed an adjoin- 
ing apartment to be tenanted by prosti- 
tutes. The Municipal Court of the fifth 
district, in New York, decided for the 
plaintiff. 

The defendant appealed, and the Ap- 
pellate Term reversed the decision, in 
Dale v. Fyfe. 

In ordering a reversal Presiding Jus- 
tice Seabury said in part: “The actions 
which the landlord permitted to take 
place in the elevators and halls consti- 
tuted a common nuisance which the land- 
lord had the complete power to abate. 
His failure to do so justified the defend- 
ant in vacating the premises. The de- 
fendant was not obliged by any rule of 
law or reason to remain in the premises 
and permit his wife to be grossly insulted 
and the peace and comfort of his family 
to be rudely interrupted. The actions 
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complained of, in so far as they were 
committed in that part of the premises 
which were under the control of the land- 
lord, constituted a constructive eviction 
(Dvett v. Pendleton, 8 Cow. 727). 
While we regard the principle stated as 
decisive of this case, we are of the opin- 
ion that the failure of the landlord to 
institute proceedings to remove the ob- 
jectionable tenants itself justified the de- 
fendant in removing from the premises.” 


Monopolies. Sherman Act — Direct 
and Substantial Restraint — Competition 
between Railways. U.S. 


The Government’s petition to enjoin 
the Union Pacific from continuing 
to control the Southern Pacific Rail- 
road Company was dismissed June 
24, in the United States Circuit Court 
of the Eighth District, at St. Louis. 
Judge Elmer B. Adams wrote the major- 
ity opinion, which was concurred in by 
Judge Sanborn and former Judge, now 
Supreme Court Justice, Van Devanter. 
Judge William C. Hook wrote a dissent- 
ing opinion. 

Judge Adams found that the railroad 
merger, engineered by the late E. H. 
Harriman and his associates in 1901 and 
subsequently, did not amount to a 
direct and substantial restraint of trade, 
interstate or international. “Our con- 
clusion,” the Court said, “is that all 
facts of this case considered in their 
natural reasonable and practical aspect 
and given their appropriate relative 
significance do not make the Union 
Pacifica substantial competitor for trans- 
continental business with the Southern 
Pacific in or prior to the year 1901. 
We therefore pass to a consideration of 
some less important matters relied upon 
by the Government to establish destruc- 
tion of competition between these com- 
panies. Certainly the desire to appro- 
priate the trifling business done by the 
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Southern Pacific on the minor lines or 
to suppress a competition in traffic which 
was in the aggregate of such small pro- 
portions could not have been the inspi- 
ration of the vast outlay involved in the 
purchase of the Huntington stock. It 
did not amount to a direct and substan- 
tial restraint of either interstate or 
international commerce. This is not 
sufficient to bring it within the condem- 
nation of the anti-trust law.” 

Judge Adams prefaced his opinion 
with the statement that the Govern- 
ment must prove that the restraint in 
trade, alleged in the bill, must be sub- 
stantiated in character as the direct and 
immediate effect of the combination. 
The Government, he said, failed to prove 
this. 

Judge Hook, dissenting, said the major- 
ity opinion “‘so greatly narrows the act 
of Congress that very little is left of it 
when applied to railroads,” and that 
under the tests which the majority 
opinion was based on ‘‘the Union Pacific 
probably could have lawfully purchased 
control of all the great railroad systems 
in the United States.” 


Self-Incrimination. See Discovery. 


Unfair Competition. ‘Chartreuse’ 
Case — Trademarks and Trade Names 
— French Law of Trademarks without 
Extra-Territorial Effect. U.S. 


At the time of the expulsion of the 
religious orders from France, the monks 
of Chartreuse fled to Tarragona in Spain, 
taking with them the secret formula 
for the manufacture of the cordial which 
has made the name Chartreuse famous 
throughout the world. The French 
liquidator, Lecouturier, endeavored to 
duplicate their formula with the aid of 
skilled chemists, and put an imitation 
Chartreuse on the market purporting 
to be identical in character with the 
monks’ product. The latter, divested of 
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the use of their trademark in Spain, 
resumed the manufacture of their cor- 
dial under the name of Péres Chartreux, 
meanwhile endeavoring to protect their 
rights to the original name outside of 
France. Not long ago the question was 
litigated in English courts, as to whether 
the French liquidator could claim an 
exclusive right to the trade name, and 
Lord Macnaghten in the House of Lords, 
in Lecouturier v. Rey (1910, A. C. p. 265), 
thus decided : — 

“To me it seems perfectly plain that it 
must be beyond the power of any foreign 
court or any foreign legislature to pre- 
vent the monks from availing themselves 
in England of the benefit of the reputa- 
tion which the liqueurs of their manu- 
facture have acquired here or to extend 
or communicate the benefit of that 
reputation to any rival or competitor 
in the English market. But it is certainly 
satisfactory to learn from the evidence 
of experts in French law that the law 
of associations is a penal law — a law of 
police and order — and is not considered 
to have any extra-territorial effect. It 
is also satisfactory to find that these 
legal experts confirm the conclusion 
which any lawyer would draw from a 
perusal of the French judgments in evi- 
dence in this case, that the sale by the 
liquidator of the property bought by the 
appellant company has not carried with 
it the English trademarks or established 
the claim of the appellant company to 
represent their manufacture as the manu- 
facture of the monks of La Grande Chart- 
reuse, which most certainly it is not.” 

This question also came up in this 
country, an injunction against the New 
York agent of the French liquidator 
having been sought by the Carthusian 
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order, to prevent infringement of trade. 
mark rights. In Baglin v. Cusenier Co,, 
decided May 29, the United States 
Supreme Court took substantially the 
same position as the English courts, 
Mr. Justice Hughes said: — 

“Upon the application of the Pro. 
cureur of the Republic the French court 
proceeded to the judicial liquidation of 
the properties in France held by the 
non-authorized congregation of the Char- 
treux, and it was of these properties that 
a liquidator was appointed. It does not 
appear that the court assumed jurisdic- 
tion of the trade marks registered on 
behalf of the monks in other countries, 
On the contrary, it appears to have been 
held that the question of the ownership 
of such trade marks was not involved in 
its determination. ... The monks’ 
secret was not the subject of seizure 
by the liquidator and did not pass to 
him. It is not pretended that he or his 
vendee have manufactured the liqueur 
at Fourvoirie under a formula or recipe 
derived from the monks, but it is main- 
tained that a formula believed to be es- 
sentially similar has been arrived at by 
experimentation, in accordance with 
which the liquidator and the French Com- 
pany have been making their liqueur. 
We are not concerned with their author- 
ity under the French law to conduct this 
business, but it is not the business to 
which the trademarks in this country re- 
late. That business is being conducted 
according to the ancient process by the 
monks themselves. The French law can- 
not be conceived to have any extra- 
territorial effect to detach the trade- 
marks in this country from the product 
of the monks, which they are still 
manufacturing.” 
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LITERATURE AND THE LAW 


ANY eminent men of letters have 

begun their careers as lawyers, and 
have speedily freed themselves from 
the ties of what seems to have im- 
pressed them as a singularly uncon- 
genial pursuit. It is an often repeated 
saying, that such men find the law irk- 
some, and there is a widely prevalent 
opinion that the law and literature do 
not go together. As a matter of fact 
they have much in common — the debt 
of literary men to the law is immeas- 
urably great, and instead of stifling 
their talents, their knowledge of the law 
has had, in spite of every possible objec- 
tion, a most stimulating effect upon their 
powers. 

It is something more than a mere 
coincidence that Thackeray, Maeter- 
linck, Anthony Hope and Galsworthy 
should have entered the bar, that George 
Meredith and Arnold Bennett should 
have studied law, that Bacon should 
have been equally great in two profes- 
sions, that Scott, Dickens, Fielding and 
Balzac should not always seem to be 
writing from a layman’s standpoint. 
Nor is it an incongruity to be attributed 
solely to a remarkable accident that 
Thomas Nelson Page and Robert Grant 
should have turned with such success 
from the law to literature. In fact, there 
is nothing surprising or exceptional in 
any of these instances. Why should not 
such men have been powerfully attracted 
by a study more closely bound up 
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with life than any other? They may 
have tired of its dreary technicalities 
and dry abstractions, and a profession 
so enamored of dull facts and cold logic 
may have sometimes oppressed them 
with a sense of its sterility. But law 
has also another side, which attracts 
rather than repels, and the charm of the 
law is something of which it is hard to 
write and which every lawyer who has 
not taken leave of imagination well 
understands for himself. And to all 
these men, the higher, more human side 
of the law gave something which may 
be seen enshrined in the work of their 
hands. 

Even as a painter studies anatomy 
to perfect his knowledge of the human 
form, so may a novelist study the dry 
bones of the law that he may write 
intelligently of the living society modeled 
upon them. The law may help him to 
master arts of observation and analysis 
which must be exercised in the produc- 
tion of every great novel. It may help 
him to achieve realism when his imagi- 
nation threatens to make him merely 
fantastic. 

It may be that some authors have 
disagreeable memories of tedious hours 
in a lawyer’s office, and that they have 
forsaken the law in disgust. Yet we 
find these selfsame writers applying the 
intellectual processes of the lawyer to 
the study not of a few select cases of 
wills, torts and real property, but to 
the illimitable reservoir of fact in which 
all case law has its origin. They have 
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not really ceased to be lawyers — they 
have become lawyers in a new and 
higher sense, through their interest in 
the laws found not in books but in life. 
There may be sermons not only in stones, 
but in the dry bones of the law for such 
as these, and even poor Yorick’s skull 
may tell its tale. 





EXPEDITIOUS PROCEDURE IN 
ENGLAND 


OME idea of the admirable way in 
which litigious work is disposed 

of in the English courts may be gathered 
from the fact that at the middle of July 
last there were only one hundred and 
eighty-five jury actions awaiting trial. 
Of these more than half had been set 
down for trial since June Ist, and less 
than twenty-five were of older date on 
the calendar than May Ist. In fact the 
celerity with which business is dis- 
patched is so great that solicitors shrink 
from setting their cases down for trial 
until they are absolutely ready to go 
into the trial. According to the English 
practice the solicitor for the plaintiff 
or for the defendant may set a case 
down for trial within ten days from the 
time when the issue is joined by the 
pleadings. If the case is thus entered it 
must be proceeded with, unless for a 
substantially good reason the Court 
consents to have it delayed. No such 
excuse as the mutual inconvenience or 
engagements of counsel would suffice 
to procure a continuance to the next 
term. Nothing short of inability to 
procure the attendance of an abso- 
lutely essential witness would afford a 
reasonable foundation for such an appli- 
cation, and the applicant would expect 
to be obliged, in case his application 
was granted, to pay the costs of the 
adjournment, which might amount to 
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anywhere from $50 to $500, if counsel 
had been briefed. It is stated that all 
of the jury actions now on the lists will 
be tried before the Court rises on the 
31st of July, for the long vacation, if 
the parties are ready, as nearly all the 
Common Jury actions entered in May 
were disposed of by the end of the 
second week in July and the Courts 
at that time were trying actions set 
down in the previous month. On the 
chancery side parties can get to trial in 
ten days after the actions have been 
set down for hearing. 


AN OLD CONTRIBUTOR 


OBERT VASHON ROGERS, K.C., 
died recently at his home in his 
native city of Kingston, Ont. Mr. 
Rogers was a frequent contributor to 
legal periodicals. He early distinguished 
himself by giving a humorous turn to 
the study of the law. He wrote “The 
Law of the Road, or the Wrongs and 
Rights of a Traveller by Boat, by Stage, 
by Rail” (1875), ‘“The Law of Medical 
Men” (1884), books alike humorous and 
sound in their exposition of the law. 
Mr. Rogers was the author of the 
following articles which have appeared 
in the Green Bag: ‘“‘Legal Position of 
Women in Ancient Greece,” v. 11, p. 
209; “Scotch Marriages,” v. 11, p. 426; 
“The Legal Position of Women in 
China,” v. 13, p. 16; “Gardening,” v. 13, 
p. 293; “Women Among Mohamme- 
dans,” v. 13, p. 466; “The Devil in 
Law,” v. 13, p. 581; “Pigs,” v. 14, p. 374; 
“Women Under Early Christian Law,” 
v. 14, p. 539; “Trials of the Dead,” v. 15, 
p. 239; ‘Woman and the Law in Baby- 
lonia and Assyria,”’ v. 15, p. 485; “Hair,” 
v. 16, p. 326; “Christopher Robinson, 
K.C.,” v. 18, p. 1; “Marriage in Old 
Rome,” v. 18, p. 402. 
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THE COLORED ATTORNEY 


E HAVE received from George C. 
Johnson, Esq., of Chicago, the 
following story based on an actual 
occurrence, though the colored lawyer’s 
argument may not have been reproduced 
verbatim. 

I was sitting in the court room of 
Judge Wells of the Municipal Court of 
Chicago one day last week, waiting my 
turn. A small wizen-faced woman of 
about thirty-four summers was suing a 
large fat boarding house keeper in 
replevin, and the subject in controversy 
was some household goods left in the 
care of the defendant. The boarding 
house keeper set up as a defense that 
the goods were left as a pledge for meals 
furnished to the plaintiff, while the plain- 
tiff contended that she did not owe for 
any meals, but rather that she had taken 
the defendant out and bought meals 
for her. 

Both parties to the suit were white. 
The boarding house keeper was repre- 
sented by a prominent colored attorney 
of Chicago. At the close of the testi- 
mony the judge intimated that he was 
going to find the issues for the plaintiff. 
The colored lawyer stepped up to the 
bar and shaking his right arm high 
in the air, vehemently addressed the 
court: — 

“Why, your Honor, you are not going 
to find the issues agin’ my client, are 
you?”’ 

“Such is my intention now, after 
having heard all the testimony,” suavely 
replied the judge. 

“Why,” began the colored lawyer 
with great emotion, “why, your Honor, 
that is not right! That is not justice! 
That is not morality! That is not 
religion! Why, your Honor, all religion, 
all morality, all justice cries aloud that 
in justice to God and in justice to this 
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court and in justice to my client, 
this woman first be obligated to pay 
my client. 

“To eat, your Honor, is man’s highest 
duty to God. Why, sir, toeat? Because 
a man’s duty is to serve God, and if 
he serves God, he must be alive, and to 
keep alive, your Honor, does he not 
have to eat? How can a man serve 
his God if he isdead? Why, your Honor, 
if it hadn’t been for my lady that lawyer 
there wouldn’t have had a client today. 
No, sir! Why, your Honor, didn’t my lady 
feed that woman? Didn’t she keep 
her alive? Because my lady fed that 
woman, your Honor, isn’t she here in 
court today? 

“Why, your Honor, look at the two 
litigators. Look at my big stout lady. 
Look at that little skinny woman. Which 
can tell the truth? Which, your Honor, 
can best afford to lose the money? 


‘Which, I say, your Honor, is the most 


likely? 

“No, sir, your Honor, if my lady 
hadn’t nourished that woman and kept 
her alive she wouldn’t have been in 
court today and testify against her. 
Is it right then, I say, is it right? Is 
it morality? Is it religion? Is it justice 
that she should now have to surrender 
the goods without being recompensed 
for the subsistence she acquired? No, 
sir, your Honor, in the name of God, 
no, sir! no, sir! no, sir, itis not! You 
should first give my lady her just 
deserts!” 

“Judgment finding property in the 
plaintiff and assess the damages at one 
cent and costs,” meekly announced 
the Court. 


HASTY LEGISLATION 


ECISIONS handed down by the 
Illinois Supreme Court within the 
past few months have directed attention 
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to the extreme folly of “last day” 
legislation. But this fact has been in- 
dicated in like manner, many times 
before, and has not been heeded. 

More than once important enactments 
have been nullified by the indifferent 
manner in which they have been con- 
structed during the closing hours of a 
legislative session. The Ettleston school 
text-book bill is a striking example of 
what hasty examination will do for a law. 

The measure in question was held 
back until late in the session, and, just 
before adjournment, was taken up for 
consideration and passage. In the hurry 
of the hour, its friends failed to note a 
provision which was impossible of en- 
forcement; as a consequence, of course, 
the law became a dead letter. 

Two-thirds of the confusion and liti- 
gation which results from hastily written 
laws and indifferently considered legis- 
lation, could be prevented by placing 
a limit upon last-day legislation; no 
bill should be permitted to reach the 
order of third reading in the House 
until its form has been passed upon by 
some one competent to do that sort of 
work. 


A LINGERING SUIT 


MONG the last official acts of 
Porfirio Diaz of Mexico previous 
to the breaking out of the revolution 
which ended his perennial Presidency, 
was to cause a settlement of a suit which 
had been pending in the courts of his 
country for no less than three hundred 
and forty years. 

The dispute arose between the local 
authorities of the towns of Yodocome 
and Munu over the question of the 
boundary between the villages, con- 
flicting titles having been granted by 
the Spanish colonial government. Many 
private titles were also involved. Even 
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municipal authorities could not hurry 
the Mexican courts, however, and years 
and centuries dragged along without 
any settlement being reached, first one 
side and then the other making some 


legal move. In the meantime the 
citizens of the two villages were in the 
habit of engaging in armed contests 
and in these small battles, from first 
to last, several thousand persons must 
have perished. 

The father of Porfirio Diaz wasa 
native of Yodocome, and all his life 
endeavored to arrange a settlement of 
the dispute, but unavailingly. At last 
President Diaz found time to give the 
matter his personal attention, and caused 
the huge mass of documents, dating 
back three and a half centuries, to be 
examined and directed that the matter 
be laid before a council of men from the 
two towns. A compromise was at 
length effected and the suit was formally 
dismissed by the court after having 
been upon the docket longer than any 
other suit in the world’s history. 





CLINCHING CONVICTION 


N THE early ’90’s T. was a quick- 
spoken, stirring and _ intelligent 
member of the Ohio bar, located and 
practising in the capital city. At the 
arraignment of accused persons upon 
the report of the grand jury, certainly 
without solicitation, on his part, he was 
assigned by the court to defend an 
impecunious prisoner under indictment 
for the misappropriation of a neighbor's 
porker. 

The defense was skillfully conducted, 
considering the facts, and, at the close 
of the evidence, there was, at least, one 
chance in ten that the jury might 
acquit the defendant. The rebuttal had 
closed and the accused was leaving the 
witness stand when T. bethought him- 
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self to fix a date with reference to the 
disappearance of the missing chattel. 
“One more question,” said he; “was 
this before or after you stole the hog- 
ah-er-l mean after the hog was 
stolen?”’ 

The answer to the question is not re- 
membered. Anaudiblesmile ran around 
the court room and the jury was out 
only long enough to elect a foreman and 
have him fill in the word guilty and 
sign the verdict. 

On his way from the Pacific Coast, 
where his home has been for the last 
fifteen or eighteen years, to visit his 
student haunts and some of his early 
friends at Yale, T. called, the other 
day, to renew old acquaintance, and 
in response to a quiet quotation of his 
slip of the tongue laughingly said, “‘Oh, 
well, I think the rascal was guilty any- 


” 


way. 


A PRUDENT SUICIDE 


UICIDES often adopt ingenious 
methods, but the art of the felo 
de se seems not to have advanced materi- 
ally during the centuries. The modern 
case of a heavily insured broker who 
on a feigned hunting trip stood bare- 
legged in a quagmire for hours and so 
wilfully contracted a fatal pneumonia, is 
matched in cleverness by one five 
hundred years old. The following facts 
are well vouched for, and indeed were 
never questioned. 

Sir William Hankford, a Judge of 
the King’s Bench in the reigns of 
Edward III, Henry IV, Henry V and 
Henry VI, and at the time of his death 
Chief Justice of England, was a man 
of melancholy temperament. He seems 
to have contemplated suicide the greater 
part of his long life and during his later 
years the idea became a fixed purpose. 
The act was of peculiarly serious con- 
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sequence in those days, for the reason 
the law treated it as a capital crime. 
The offender was buried at the cross 
roads, with a stake driven through his 
body, and all his goods and property 
were forfeited to the Crown, to the utter 
ruin of his family. Hankford made 
good use of his wits and succeeded in 
accomplishing his purpose without in- 
curring either unpleasant penalty. He 
gave open and notorious instructions 
to his gamekeeper, who had _ been 
troubled with poachers in the deer 
preserve, to challenge all trespassers 
in the future, and to shoot to kill if 
they would not stand and give an 
account. One dark night he purposely 
crossed the keeper’s path and upon 
challenge made motions of resistance 
and escape. The faithful servant, failing 
to recognize his master, followed in- 
structions to the letter as was expected 
of him and Sir William fell dead in his 
tracks. The whole truth of the affair 
was common knowledge, but it was . 
impossible to establish a case of suicide 
by legal proof. The servant was pro- 
tected by his instructions. Hankford 
had honorable burial and his estate 
passed to those whose interests as heirs 
he had so wisely considered. A. P.C. 


ONLY A STOP-GAP 


WESTERN lawyer tells of an old 
Irishwoman in Chicago who sent 
for him in great haste. She wanted him 
to meet her in court, and he hastened 
hither with all speed. The old woman’s 
son was about to be placed on trial 
for burglary. When the lawyer entered 
the court the old woman rushed up to 
him, exclaiming excitedly : — 
“I want ye to git a continuance for 
me boy Jimmie!” 
“I will do so, if I can,” said the law. 
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yer, “but it will be necessary that I 
present to the court some grounds for a 
remand. What shall I say?” 


“Shure, ye can just tell th’ coort that 
I want a continuance till I can git a better 
lawyer to spake for the boy.” 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Grecn Bag in the way of legal antiquities, facetia, and ancedotes. 





USELESS BUT ENTERTAINING 


“" THERE used to be an old fellow of sixty,” 

said Judge Lindsey, at a Denver dinner, 
“who got arrested about twice a week for con- 
viviality. He was always haled before Magis- 
trate Blank, and as the magistrate was about 
sixty too, a queer kind of comradeship, almost 
friendly, arose between the two men. 

“In the late autumn the toper was called 
away from Denver. He did not return till 
Christmas time. 

“The magistrate, in the green-festooned court 
room, felt kindly: — 

“‘ *Well, George,’ he said to the prisoner, ‘you 
are here again at last, eh?’ 

“‘*Yes, your honor,’ said old George humbly. 

““*And how many times, George, did you get 
drunk?’ 

“ “I don’t like to say, your honor,’ old George 
faltered, ‘before all these here people.’ 

** ‘Well,’ said the magistrate, ‘write it down.’ 

“So George wrote, and the paper was passed 
up to the magistrate, who looked at it and said:— 

“ ‘Ah, well, it’s the Christmas season; and as 


you only got drunk sixteen times, I’ll let 
you off.’ 

“*Thank you, Judge,’ said old George, as he 
left the dock. ‘You looked at the paper upside 


down, though.’ ’”’ — St. Louis Globe. 


NEGRO was charged in a Mississippi Court 

with the murder of another of his race and 

had pleaded not guilty and on being questioned 

repeatedly had said, “‘I didn’ do it, I didn’ do it!” 

There was no doubt of his crime, however, and 

the jury brought in a verdict of ‘‘guilty’”’ and the 
Judge proceeded to sentence. 

After reminding the negro that he had been 
“duly tried by a jury of twelve men,” etc., the 
Judge said: “It is my duty to warn you that 
your days on this earth are numbered and it 
behooves you to avail yourself of the little 
remnant of time allotted to you to make your 
peace with God.” 

Just here the negro broke in with the ex- 
clamation, ‘I done dat ar, Jedge, I done dat ar 
long befo’ I killed dat niggah!” 
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THE TORRENS SYSTEM AGAIN 
To the Editor of the Green Bag: — 


Sir: This torrid July weather, is not 
particularly conducive to cool and calm 
discussion of the Torrens Law, but as 
you have been so kind as to allow me 
considerable space in previous issues 
of the Green Bag, I desire to still further 
trespass upon your courtesy. 

In your editorial comment upon my 


letter published in the July number of 
the Green Bag, you quote the remarks 
of a certain lawyer at the meeting of 
the New York State Bar Association 
held at Syracuse in January, 1911, as 
follows: — 

Here is a result which can actually practically 
[sic] happen. A man may own a piece of vacant 


Cas which he will naturally unfrequently 


sic] visit. He goes to Europe for six months 


and upon his return he finds that some one has 
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put a deed on record, registered the title, con- 
veyed to a purported bona fide purchaser, and the 
title has passed out of the real owner without 
any recourse whatever to any fund or against 
anybody. This is a result that actually can 
happen under the law. 

Unfortunately professional engage- 
ments prevented my attendance at the 
last annual meeting of the New York 
State Bar Association, and consequently 
I could not answer the gentleman then 
and there, and it seems that there was 
no one present sufficiently familiar with 
the Torrens Law to expose the absurdity 
of this supposititious case. 

The vice of this so-called argument 
arises from the fallacy of the premises. 
I think it was Josh Billings who once 
remarked, “It is better not to know so 
much than to know so many things 
that are not so.”’ The sad adventure 
of the unfortunate owner of real estate 
who goes to Europe for a six months’ 
vacation and then returns, only to find 
that during his absence some one else 
has become possessed of his property, 
and that he has no redress, could not 
possibly happen, by the wildest stretch 
of imagination, under the wise provisions 
and safeguards of the Torrens Law. 

In the first place, it must be borne 
in mind, as I have already pointed out 
in previous articles, that there is a clear 
distinction in the Torrens Law between 
the record owner or lienor and the person 
who merely claims some right, interest 
or lien in the premises, which is not 
of record. Individuals of the latter 
class are included in the statutory desig- 
nation “All other persons, if any, having 
any right or interest in, or lien upon the 
property affected by this action, or any 
portion thereof.” The United States 
Supreme Court, by its unanimous de- 
cision in American Land Company v. 
Zeiss, (219 U. S. 44), has unanimously 
declared that all such persons, having 
any right, interest or lien not of record, 
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are included within this statutory desig- 
nation, and that the posting and publish- 
ing of the suse ons and notice of object 
of action, as required by the Torrens 
Law, is sufficient notice to them, and 
that the same is not inimical to the 
Fourteenth Amendment of the Con- 
stitution of the United States, which 
provides that no person shall be deprived 
of his property without due process of 
law. 

But the gentleman who cites this 
supposititious case, the like of which has 
never arisen during the past fifty years, 
while the Torrens Law has been in suc- 
cessful operation in many countries and 
states, involving the disposition of 
property aggregating many millions of 
dollars in value, fails to discriminate 
between owners of record and persons 
having a claim not of record. He also 
makes use of this ambiguous language — 
“a man may own a piece of vacant 
property.” What does he mean by this 
phrase? If he wishes to convey the 
idea that he owns the property by virtue 
of a deed or other instrument duly 
recorded, then I can only say that his 
hypothetical conclusion is wholly in- 
correct and unfounded. The Torrens 
Law distinctly provides that “‘all persons, 
having or claiming any right or interest 
in, or lien upon the property or any part 
thereof, as shown’ by the Examiner’s 
Certificate of Title,” which includes 
all record owners, must be specifically 
named as parties defendant, and final 
judgment and decree of title registration 
cannot be entered until after all such 
record owners have been personally 
served and given an opportunity to 
protect their interests by interposing 
answer to the Complaint, or otherwise. 

In the second place, assuming that 
the property owner who is sufficiently 
wealthy to make a six months’ sojourn 
in Europe finds on his return that his 
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name has been forged to a deed, or that 
some other fraud has been perpetrated, 
whereby he has been deprived of his 
property, has his remedy under the 
Torrens Law, which provides in Section 
392 thereof as follows: — 


392. FRAUD; ACTION TO SET ASIDE THE 
JUDGMENT OR TO RECOVER THE PROPERTY. 
Any title registration procured by or as 
the result of fraud may be set aside, 
in the same manner and by the same pro- 
ceedings as in the case of a deed obtained 
by fraud, provided that such proceedings for 
setting aside the registration shall not injuriously 
affect the rights of an innocent purchaser or 
encumbrancer of the property after such regis- 
tration, for value and without actual notice of 
the fraud, and provided further that the action 
or other proceedings to set aside such registration 
be commenced within ten years from the time 
when the final judgment of registration was 
entered. No action shall lie or be commenced, 
except on the ground of fraud as above stated, 
to set aside any judgment of registration or to 
modify or affect the same or for the recovery of 
registered property or any estate, right or interest 
in or lien upon the same or any part thereof, or 
to make any entry thereon, adversely to the title 
or interest registered therein, as directed by a 
final judgment of the Court, unless such action 
or proceedings is commenced within six months 
after such judgment of registration is entered. 


It thus appears that it is untrue to 
assert that under any conceivable cir- 
cumstances, ‘‘the title has passed out of 
the real owner without any recourse what- 
ever to any fund or against anybody.” 
It is very easy to say that such a result 
“can actually practically happen,” but 
why does not the gentleman point out 
one single instance where such a thing 
has happened after registration of a 
Torrens title? 

Furthermore, the section above quoted 
provides that an action or other proceed- 
ing to set aside such registration on the 
ground of fraud, must be commenced 
within ten years from the time when the 
final judgment of registration was 
entered, and in any event the judgment 
does not become final until six months 
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has expired after the judgment of 
registration is entered. i 

As it takes generally from six weeks to 
two months to complete the registration 
proceedings, this means that any person 
feeling aggrieved would have upwards 
of eight months within which to protect 
his interests or to obtain redress. If 
any owner of a lien on real estate is so 
ignorant that he does not know of the 
existence of the Torrens Law, or is so 
stupid as to neglect to file a “Caution,” 
as provided by Section 383 of the Act, 
or is so unintelligent as to fail to read 
the newspapers, or is so indifferent as 
to fail to record his deed or other instru- 
ment, setting forth his interest in the 
land, then he deserves to lose that in- 
terest. But let him not blame the 
Torrens Law, which contains every 
provision necessary to protect the rights 
of the property owners. The law in 
this state has been amended already 
by chapter 627 of the Laws of 1910, and 
further amendments are not needed but 
would create confusion and tend to 
dissipate the benefits and advantages 
which we now enjoy under the Torrens 
System of Land Title Registration. 

However, all this discussion so far 
as the Torrens Law in New York State 
is concerned, has become purely aca- 
demic, as the brief in opposition to the 
amendment of the law which I filed 
with the Judiciary Committee of the 
Legislature has done its fatal work, and 
the Bill containing proposed amend- 
ments is now dead and buried. 


GiLBertT Ray Hawes. 
New York, July 5, 1911. 


[Having already expressed our views, 
in commenting upon Mr. Hawes’ letters 
in the May and July issues, and having 
given him this opportunity to have the 
last word, we must request that this 
discussion now be terminated. — Ep.] 
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The Legal World 


Personal 


Justice Francis J. Swayze of Newark, 
N. J., was elected president of Harvard 
Alpha chapter, Phi Beta Kappa, on 
June 29. 





The Senate has confirmed the appoint- 
ment of Guy D. Goff, to be United 
States Attorney for the eastern district 
of Wisconsin. 





Charles H. Turner has resigned as 
assistant United States Attorney for the 
District of Columbia to: take up the 
active practice of law. Mr. Turner, who 
is a native of New Hampshire, served in 
the Fifty-first Congress as the “baby 
of the House,” representing the sixth 
district of New York City at the age of 
twenty-eight. 

John J. White of Atlantic City has 
been appointed by Governor Wilson 
judge of the Court of Errors and Ap- 
peals of New Jersey, to succeed the late 
Judge George R. Gray of Newark. 
Judge White practised law sixteen years 
before going to. Atlantic City, where he 
has been one of the proprietors of the 
Marlborough-Blenheim. 








Hon. Lucilius A. Emery has retired 
as Chief Justice of the Supreme Court 
of Maine, his resignation taking effect 
July 26. He gave as the reason for his 
retirement the fact that he had passed 
his 70th birthday and thought he should 
devote his remaining years to less ardu- 
ous labors and less onerous responsi- 
bilities. Chief Justice Emery had served 
on the supreme bench for twenty-eight 
years, this period having been exceeded 
only twice in the history of the state, 


by Chief Justice Appleton, who served 
thirty-one years, and by Justice Walton, 
thirty-five years. Chief Justice Emery 
has been succeeded by Associate Justice 
William Penn Whitehouse of Augusta. 





At a meeting of the trustees of Boston 
University, Dean Melville M. Bigelow 
was, at his own request, relieved of his 
position as dean of Boston University 
Law School, and appointed to the posi- 
tion of regius professor of the school. 
Alonzo R. Weed, a member of the 
board of trustees, was elected acting 
dean to succeed Mr. Bigelow. Professor 
Bigelow is a native of Michigan, where 
he was born in 1846, his father being 
a Massachusetts man, and his mother 
a Virginian. He was graduated from the 
University of Michigan in 1866, and two 
years later was admitted to the bar in 
Tennessee. He came to Cambridge in 
1870, received an honorary degree of 
Ph.D. from Harvard in 1879, and in 
1896 the Northwestern University con- 
ferred upon him an honorary degree of 
LL.D. 





The Academic Roll of Honor 


The following lawyers received honor- 
ary Commencement degrees in June: — 


John Wilkes Hammond, LL.D. Harvard. 

Justice of the Supreme Judicial Court of 
Massachusetts; ‘‘a magistrate, learned, just and 
wise, honored by bench and bar, who has upheld 
the pride of Massachusetts in the great tradi- 
tions of her highest court.” 

Joseph Rucker Lamar, LL.D. Yale. 

Justice of the Supreme Court of the United 
States. 

Simeon E. Baldwin, LL.D. Columbia. 

Governor of Connecticut. 
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Charles Nagel, LL.D. Brown. 
United States Secretary of Commerce and 
Labor. 
George Grafton Wilson, LL.D. Brown. 
Teacher of international law at Brown and 
Harvard and at the Naval War College. 
Albert Russell Savage, LL.D. Dartmouth. 
Justice of Supreme Judicial Court of Maine. 
Theodore N. Vail, LL.D. Dartmouth. 
President of American Telephone & Tele- 
graph Co. 
Isaac Newton Mills, LL.D. Amherst. 
Justice of Supreme Court of State of New 
York for term 1907-1920. 
Henry Stockbridge, LL.D. Amherst. 
Member of 51st Congress; now judge of Court 
of Appeals of Maryland. 
Willis Van Devanter, LL.D. De Pauw. 
Justice of the Supreme Court of the United 
States. 
Francis L. Swayze, LL.D. Rutgers. 
Justice of the Supreme Court of New Jersey. 
Oliver A. Harker, LL.D. Knox. 
Dean of the law school of the University of 
Illinois. 
George A. Lawrence, LL.D. Knox. 
Attorney of Galesburg, IIl. 
Harrington Putnam, LL.D. Middlebury. 
Judge of the Supreme Court of the State of 
New York. 
George Kunkel, LL.D. Dickinson. 
Presiding Judge of the courts of Dauphin 
county, Pa. 
Edward O. Malley, LL.D. Fordham. 
Attorney-General of New York. 
Joseph Morschauser, LL.D. Fordham. 
Justice of the Supreme Court of New York. 
Arthur Tompkins, LL.D. Fordham. 
Justice of the Supreme Court of New York. 
Henry Sturgis Drinker, LL.D. Penn., Franklin 
and Marshall. 
President of Lehigh University, engineer, 
jurist, author and educator. 
E. D. King, K.C., D.C.L. Arcadia. 
Barrister-at-law, Halifax, N. S. 
W. E. Rosco, K.C., D.C.L. Arcadia. 
Barrister-at-law, Kentville, N. S. 
William Renwick Riddell, Litt.D. Syracuse. 
Justice of the High Court of Ontario. 
Conrad John Rueter, A.M. Tufts. 
“Secretary of the board of trustees of the 
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Boston City Hospital, lawyer, public-spirited 
citizen, notable example of the educated man of 
affairs.”’ 


Miscellaneous 


At the annual meeting of the Harvard 
Law School Association, held June 27 
in Boston, Justice Oliver Wendell 
Holmes, class of 61, was chosen presi- 
dent to succeed the late Chief Justice 
Fuller. Among the vice-presidents 
elected were Richard Olney, Governor 
Baldwin of Connecticut, Judge George 
Gray of Delaware, Judge John C. Gray 
of the New York Court of Appeals, 
Justices Hammond and Loring of the 
Supreme Court of Massachusetts, and 
Governor Willson of Kentucky. Robert 
G. Dodge, ’97, was re-elected secretary, 
and Roger Ernst, ’03, treasurer. 


About one hundred and fifty members 
of the Buffalo Lawyers’ Club enjoyed 
a day’s outing to Toronto on June 24, 
being entertained by the legal fraternity 
of the Canadian city, and listening to 
addresses by Sir Allen Aylesworth, 
Minister of Justice of the Dominion, Wil- 
liam Renwick Riddell, Justice of the 
High Court of Ontario, and J. J. Foy, 
Attorney-General of the Province. That 
blood is thicker than water was the key- 
note of Justice Riddell’s words. Two 
great pines, growing side by side, were 
cited as typical of the two countries, 
Canada and the United States — the 
supporting roots everlastingly embedded 
in a common soil, no matter how much 
a momentary gust may ruffle twig points 
of one against the other. ‘The longest 
international boundary line on earth,” 
he said, “‘shows, with its proper absence 
of forts, the kinship between these great 
nations of the same blood. The recent 
speech of the President of the United 
States on international and world-wide 
arbitration will be historic, I believe. 





The Legal World 


The fool and the pessimist will always be 
with us, but I feel and hope that the day 
of the warrior is about gone and that the 
day of the lawyer and the judge has 


Obituary 


James E. Hays. — James Eyre Hays, 
prominent as a corporation lawyer in 
New Jersey, New York and Philadel- 
phia, died June 29 in the last-named 
place, aged sixty-eight. He was the 
New Jersey counsel for many well- 
known corporations and practised in 
New York city from 1899 to 1904. 


Solomon Schoyer. — Solomon Schoyer 
died at Pittsburgh July 3, aged seventy- 
nine. He was one of the best known 
attorneys at the bar and spent the 
greater part of his life in the practice of 
corporation law, being known as an 
authority throughout the state. For 
many years he was associated with John 
P. Hunter, the firm building up an ex- 
tensive practice. 


Justice Frank A. Hooker. — Frank A, 
Hooker, Justice of the Supreme Court of 
Michigan, a resident of Lansing, Mich., 
died suddenly July 10. He was born at 
Hartford, Conn., in 1844, and was gradu- 
ated from the University of Michigan 
in 1865. Before being appointed to the 
Supreme bench in 1892 to fill a vacancy, 
he practised law in Bryan, Ohio, and 
Charlotte, Mich. He was elected Su- 
preme Justice for ten-year terms in 
1893 and 1903. During 1902 and 1903 
he was Chief Justice of the Supreme 
Court. 


Charles F. Southmayd.— Charles F. 
Southmayd, a law partner of the late 
Senator William M. Evarts and of Hon. 
Joseph H. Choate, died July 11 in New 
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York, in his eighty-seventh year, For 
more than fifty years he was regarded 
as one of the ablest members of the New 
York bar, not as a court lawyer, but as an 
expert of great knowledge and sagacity 
in intricate matters of constitutional and 
railroad law. Many actions of great 
importance were won upon briefs which 
he had prepared. He retired from active 
practice many years ago. Yale conferred 
upon him the degree of LL.D. in 1883. 


General William H. Koontz. — Gen- 
eral William Henry Koontz, lawyer, 
orator and former Congressman, died 
at Somerset, Pa., July 4, in his eighty-first 
year. Hewaselected District Attorney 
of his county when twenty-six years of 
age. In Congress, he took an active part 
in the Johnson impeachment proceed- 
ings. For years he maintained an active 
interest in Republican politics and in 
1898 was elected to the state House of 
Representatives and re-elected in 1900. 
In those sessions he took an active part in 
the contest against M. S. Quay and 
in 1901 was defeated for Speaker of the 
House by one vote, being the nominee 
of a combination of anti-Quay men. 
General Koontz was noted as an ora- 
tor and lawyer. He was a director in 
banks and railroads and coal companies. 


Eugene F. Ware.— Eugene Fitch Ware, 
Pension Commissioner under Roosevelt, 
died suddenly of heart failure at Cas- 
cade, near Colorado Springs, July 1. 
Mr. Ware was seventy years old. He 
was born in Hartford, Conn., in 1841, 
and at an early age removed with his 
parents to Iowa and obtained his edu- 
cation in the public schools of Burling- 
ton. When the Civil War broke out he 
enlisted in the First Iowa Volunteer 
Infantry, later serving in the Fourth 
Iowa Cavalry and as captain in the 
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Seventh Iowa Cavalry. For some time 
after the close of the war he remained 
in the army, fighting Indians, and then 
went to Fort Scott, Kas., where he 
opened a harness shop, wrote verses for 
the county papers and began to study 
law. In 1871 he was admitted to the 
Kansas bar. As a lawyer Mr. Ware 
flourished, and from the law he entered 
naturally into politics. From 1879 to 
1884 he was a member of the Kansas 
Senate and he was two times delegate 
to the Republican national convention. 
In 1893 he removed to Topeka. He was 
United States Commissioner of Pen- 
sions from 1902 to 1905. Since that 
time Mr. Ware had been senior member 
of the law firm of Ware, Nelson & Ware 
of Kansas City. Under the pseudonym 
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of Ironquill, he first gained fame as a 
newspaper poet, many of his poems 
appearing in the papers of Topeka, 
Kas. His name went abroad as “Iron. 
quill of Kansas’’ and rested on a homely 
optimism that he put into his verses, 
Asa writer Mr. Ware’s best-known works 
are his prairie poems, of which one 
volume, ‘‘Rhymes of Ironquill,’’ passed 
through thirteen editions. Others of his 
writings are ‘‘Ithuriel,’’ ‘““The Rise and 
Fall of the Saloon,’”’ “The Lyon Cam- 
paign and History of the First Iowa 
Infantry,’”’ ‘The Indian Campaign of 
1864”’ and ‘‘From Court to Court,” 
which had four editions. In addition 
he made several translations and was a 
plenteous contributor to legal and liter- 
ary publications. 





Bar Association Meetings 


Alabama. — The thirty-fourth annual 
meeting of the Alabama Law Association 
was held July 7-8, at Montgomery and 
Jackson’s Lake. President John London 
in his address discussed recent Alabama 
legislation, especially that relating to 
local option and the commission form 
of government. 

The annual address, delivered by Hon. 
W. A. Blount, of Pensacola, Florida, 
treated of ‘“‘The Past, Present and 
Future Status of Employers and Em- 
ployees,”’ and was received with a great 
deal of interest. 

The papers submitted included the 
following: Sam Will John, ‘Our Impera- 
tive Duty to Procure a Judicious Re- 
form of the Judicial Procedure in the 
Courts of Alabama”; W. W. Lavendar, 
“Judiciary Recall”; L. J. Bugg, ‘‘Direct 


Legislation and Its Operation in 
America’’; Hon. W. W. Whiteside, ‘“‘Some 
Mistakes of Lawyers and Judges’; C. C. 
Whitson, “The Subordination of the 
Judge to the Jury’; Ray Rushton, 
“Handling the Facts.” 

These officers were elected: President, 
Judge John Pelham; first vice-president, 
Gen. Robert F. Ligon, Montgomery; 
second vice-president, Paul Speake, 
Huntsville; third vice-president, T. Sid- 
ney Frazer, Union Springs; fourth vice- 
president, John E. Mitchell, Mobile; 
fifth vice-president, W. W. Lavendar, 
Centreville; secretary-treasurer, Alex 
Troy, Montgomery. 


Colorado. — President Charles D. 
Hayt’s address, at the annual meeting 
of the Colorado Bar Association June 
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30-July 1 at Colorado Springs, dealt 
with ‘Pending Controversies over State 
Streams’ — Colorado’s conflict with 
Kansas, New Mexico, Wyoming and 
the federal government. He outlined 
at length the situation in the several 
disputes and urged that Colorado should 
be prepared to meet and combat the 
claims of her neighbors. ‘The fact is 
that the officers of the reclamation serv- 
ice, from the highest to the lowest, have 
always been unfair to the state of 
Colorado, particularly since the decision 
in the case of Kansas v. Colorado,’’ he 
declared. 

President Hayt’s address was followed 
by an address by former Attorney- 
General N. C. Miller of Grand Junction, 
on “The Growth of Federal Power.” 

The annual address was delivered by 
Frederick N. Judson of St. Louis. Mr. 
Judson had for his topic, ‘“The Progress 
of the Law in the United States.” He 


urged the abolishment of useless tech- 


nicalities that hinder and delay the 
wheels of justice. Simplicity should 
be the keynote, he said, and common 
sense the controlling factor in the pro- 
cedure of courts. 

An address which also excited much 
interest was that of John A. Gordon of 
Denver, on ‘‘Nationalizing the Rail- 
roads.” He advanced the novel theory 
that the federal government, through 
the interstate commerce commission, 
should control intra-state as well as 
interstate commerce. He declared: ‘‘Lay- 
ing aside all preconceived ideas and 
prejudices as to state rights and encroach- 
ment on such rights by the national 
government, and viewing the question 
strictly from a legal and from a commer- 
cial point of view, it seems to me only 
one conclusion can result and that is 
that the best interests of the people, the 
best interests of commerce and the best 
interests of the railroads themselves, 
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require a unity of governmental control. 
The constitutional power of the nation 
seems to be almost but not quite 
sufficient for such control. To com- 
plete its power it should have power 
directly to regulating railroad rates 
and charges of fares for the trans- 
portation of such commerce. Whether or 
not an amendment to the national con- 
stitution is necessary to control such 
power, or whether it may be reached, as 
has been suggested by at least two emi- 
nent statesmen, by judicial construction, 
remains for the future to demonstrate. 
I very much prefer the former method. 
I do not favor the extension of govern- 
mental power by judiciary construction.” 
The following officers were elected: 
Henry C. Hall, former mayor of Colorado 
Springs, was chosen president; N. C. 
Miller, former Attorney-General, Grand 
Junction, vice-president; Edward S. 
Worrell, Jr., Denver, second vice-presi- 
dent; William H. Wadley, Denver, secre- 
tary-treasurer (re-elected). 


Illinois. — While women have ad- 
dressed state bar associations before — 
the very able paper of Miss Crystal 
Eastman on ‘‘Workmen’s Compensa- 
tion’’ read before the New York State 
Bar Association will be recalled —a 
woman had never spoken before the 
Illinois State Bar Association until Miss 
Mary M. Bartelme, public guardian of 
Cook County, discussed “A Woman’s 
Place at the Bar,’’ at the annual meet- 
ing held at Urbana-Champaign, June 
22-3. Other women lawyers attended 
the convention. 

Miss Bartelme’s paper was the second 
on the program, following that of former 
Attorney-General Bonaparte. She said: 
“There are less than ten women devot- 
ing their entire time to the practice of 
law in Chicago today and they are, 
from an earning standpoint, making a 
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comfortable livelihood with something 
to save. I believe that the place of 
any one in this profession is not a ques- 
tion of sex, but of qualification.” 

Attorney-General Bonaparte spoke on 
“Judges as Law Makers.”’ 

George M. Wall of Du Quoin read a 
paper on “Judicial Settlement of Inter- 
national Disputes.” 

Clarence True Wilson of Chicago, 
formerly of Oregon, spoke on ‘“‘Ore- 
gon’s Experiment in Self-Government.” 

President William R. Curran discussed 
the laws passed by the last legislature. 
He spoke earnestly for the removal of 
the stain of the Lorimer scandal. 

At the last session of the Illinois 
General Assembly, Hiram T. Gilbert 
sought to make radical and drastic 
reforms of the law of practice and pro- 
cedure. Strong opposition by the state 
bar association aided the defeat of the 
bill. To offset the ‘Gilbert Bill” the 
“Conference Bill’’ was introduced, but 
this, too, met defeat. At the annual 
meeting, these bills came up for dis- 
cussion, E. C. Kramer of East St. Louis, 
and Col. Nathan W. MacChesney both 
urging the Association to approve the 
conference bill, which it did for the first 
time. 

Officers elected were: President, 
Horace Kent Tenny of Chicago; vice- 
presidents, Harry Higbee of Pittsfield, 
William D. Fullerton of Ottawa, Joseph 
De Frees of Chicago; secretary and 
treasurer, John F. Voight (re-elected) of 
Mattoon. The next meeting will be held 
in Chicago. 





Indiana. — “What a Constitution is 
and What it Represents” was the sub- 
ject of William A. Ketcham’s presiden- 
tial address before the Indiana State 
Bar Association, at its annual meeting 
at Winona Lake July 11-12. It was a 
forceful address opposing many proposed 
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radical innovations, including the recall 
of judges. Timothy E. Howard of South 
Bend, in “Our Charters,” took up the 
history of the federal Constitution, 
These topics owed their timeliness to 
the agitation for the new Indiana con. 
stitution, and another paper on this 
general topic was read by Linn D. Hay 
of Indianapolis. Enoch G. Hogate of 
Bloomington discussed the question, “Is 
There a Law’s Delay?” After a lively 
debate, the outcome of which was a 
sentiment opposing the discussion of 
questions pending before the courts, the 
following resolution was finally adopted: 
‘Resolved, That the State Bar Associa- 
tion expresses no opinion as to the 
validity or invalidity or wisdom of 
submitting the new constitution to the 
people.” 

Officers of the association were chosen 
as follows: President, Samuel Parker, 
South Bend; vice-president, John W. 
Hanan, Lagrange; secretary, George H. 
Batchelor, Indianapolis; treasurer, Frank 
E. Gavin, Indianapolis. 


Iowa. — The Iowa State Bar Associa- 
tion has taken up a position contrary 
to that of the American Bar Associa- 
tion. At the seventeenth annual meet- 
ing, held at Oskaloosa June 29-30, Jus- 
tice Horace E. Deemer of the Iowa 
Supreme Court made a strong plea for 
the adoption of a recommendation that 
the legislature enact a statute providing 
that no judgment shall be set aside, case 
reversed or new trial granted, on a mere 
technical error, misdirection of jury, 
improper admission or rejection of evi- 
dence or error in pleading or procedure, 
unless the substantial rights of litigants 
are injuriously affected. The subject 
was debated for an entire morning ses- 
sion, but Justice Deemer was defeated 
by a small majority. 
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President J. L. Carney’s address had 
for its subject ‘“‘John Marshall,”’ and the 
annual address, delivered by Governor 
John Burke of North Dakota, had for 
its subject ‘Employers’ Liability and 
Workingmen’s Compensation Acts.” 

Other papers were: “The Lawyer as a 
Patriot,” John C. Sherwin, Justice of 
the lowa Supreme Court; ‘‘Particularist 
Society,” F. F. Dawley, Cedar Rapids; 
“The Law,”’ Judge W. R. Lewis, Monte- 
zuma; “A Practical Legal Education,” 
Prof. Ralph Otto, State University of 
Iowa. 

The following officers were chosen: 
President, Charles G. Saunders, Council 
Bluffs; vice-president, Horace E. Deemer, 
Red Oak; secretary, Claude Horack, 
Iowa City; treasurer, Frank T. Nash, 
Oskaloosa; librarian, A. J. Small, Des 
Moines. 


Kentucky. — Governor Woodrow Wil- 
son gave the annual address at the tenth 
annual meeting of the Kentucky Bar 
Association, held at Lexington, Ky., July 
12-13, taking as his subject, ‘“The Law- 
yer in Politics.”” He said in part: — 

“The truth is that the technical train- 
ing of the modern American lawyer, his 
professional prepossessions and his busi- 
ness involvements, impose limitations 
upon him and subject him to tempta- 
tions which seriously stand in the way 
of his rendering ideal service to society. 
He seldom thinks of himself as the 
advocate of society. He moves in the 
atmosphere of private rather than pub- 
lic service. Moreover, he is absorbed 
now more than ever before into the 
great industrial organism. He becomes 
more and more a mere expert in the 
legal side of a certain class of great in- 
dustrial or financial undertakings. 

“It is apt to happen with the most 
successful and by that test the most 
eminent lawyers of our American com- 
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munities that by the time they reach 
middle life their thoughts have become 
fixed in very hard and definite moulds. 
It is evident what must happen in such 
circumstances. The bench must be 
filled from the bar, and it is growing 
increasingly difficult to supply the bench 
with disinterested, unspoiled lawyers 
capable of being the free instruments 
of society, the friends and guides of 
statesmen, the interpreters of the com- 
mon life of the people, the mediators 
of the great process by which justice is 
led from one enlightenment and liberal- 
ization to another.” 

Other addresses on the program were: 
“Some Great Lawyers of Kentucky,” 
by W. H. Mackoy of Covington; “Is 
the Fellow Servant Law Becoming Obso- 
lete,’”” Hon. J. F. Gordon, Madisonville, 
Circuit Judge; ‘‘Lawyers’ Fees,”’ Judge 
Matt O Doherty of Louisville; “The 
Value of Precedents,’ Judge Shackelford 
Miller of the Kentucky Court of Appeals. 





Maryland.— The tendency of the 
American bar toward commercialism, 
and the way in which this cause makes 
for delays in the administration of jus- 
tice, was the topic of the address 


of William L. Marbury, president 
of the Maryland Bar Association, 
at the sixteenth annual meeting 


held at Cape May June 29-July 1. 
“‘So far as I can now see,” he concluded, 
“‘what we should strive for is the estab- 
lishment of a system which will develop 
out of the ranks of the profession a 
class of men who will be willing to 
forego the great emoluments which some- 
times come through the successful con- 
duct of the strictly business side of the 
law to devote themselves to the more 
efficient discharge of its duties as an aid 
in the advancement of justice in the 
courts.” 

Archibald H. Taylor made an address 
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in which he criticized the recent decision 
of the United States Supreme Court 
laying down the rule that a manufac- 
turer cannot dictate the prices at which 
his retailers shall sell goods. His sub- 
ject was, ‘Is Competition Compassed 
by Immorality that Sort of Unrestricted 
Trade, such as is Intended to be Favored 
by Law?” He said that the decision 
meant a step toward socialism and the 
ultimate undermining of the stability 
of the nation. 

Judge Henry Stockbridge of the Court 
of Appeals made an interesting address 
on “Titus,” his subject being a noto- 
rious negro offender who once broke 
into jail after he was released. Titus 
served sixty distinct sentences for steal- 
ing various amounts of money, the total 
aggregating not more than $100. 

“The Courts and the New Social 
Questions’’ was the subject of an 
address by Edward Q. Keasbey of New- 
ark, N. J. Mr. Keasbey discussed recent 
decisions regarding regulation of hours 
of labor and workmen’s compensation. 
Of the recent New York decision in the 
Ives case he said: — 

“It is doubtful if the decision against 
the validity of the statute can be sus- 
tained on the point taken by the New 
York Court of Appeals that it was the 
established law when the Constitution 
was adopted that no man can be held 
liable without fault. 

“The constitutional guarantees of lib- 
erty and property do not require that 
the rules of law, even though of a 
fundamental character, shall remain un- 
changed. The common law itself is 
subject to be abrogated by legislation, 
and even the doctrine of vested rights, 
which has grown up out of the con- 
stitutional guarantee of property, can 
hardly be extended so as to insure the 
unchangeability of established rules of 
law. It is only the rights of property 
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that have been acquired under existing 
laws that are protected against subse. 
quent legislation.” 

Other addresses were delivered by 
Jackson H. Ralston of Washington, 
D. C., on “The Hague, Its Function 
and History,” and by Attorney-General 
Isaac Lobe Strauss on ‘Some Recent 
Biographies of World-Famed Lawyers,” 

The Association by a majority vote 
approved the proposal to submit bills 
to the next legislature, the general aim 
of which will be to reform the methods 
under which trial juries are selected in 
criminal cases. It is proposed to repeal 
the law which exempts from jury serv- 
ice members of state militia organiza- 
tions, and to decrease the number of 


- the peremptory challenges granted the 


accused from twenty to ten. 

The following officers were elected: 
President, James Alfred Pearce of Ches- 
tertown; vice-presidents, E. Stanley 
Toadvin of Salisbury; J. Frank Harper 
of Centerville; Thomas H. Robinson of 
Belair; A. Hunter Boyd of Cumberland; 
John Wirt Randall of Annapolis; Mil- 
ton G. Urner of Frederick; Walter J. 
Mitchell of La Plata; Bernard Carter of 
Baltimore; John Hinkley of Baltimore; 
secretary, James W. Chapman, Jr., of 
Baltimore; treasurer, R. Bennett Dar- 
nall of Baltimore; executive council, 
Benjamin A. Richmond of Cumberland; 
George Weems Williams of Baltimore; 
J. Harry Covington of Easton, and 
Moses R. Walter of Baltimore. 


Michigan. — Attorney-General Wick- 
ersham delivered the annual address at 
the annual meeting of the Michigan 
State Bar Association, held at Battle 
Creek July 6-7 (see p. 458 supra). 
President C. W. Perry’s opening address 
dealt with ‘Criticism of the Courts,” 
and opposed the recall of judges. 

Ex-Judge Harry A. Lockwood of De- 
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troit, read a paper on the life and serv- 
ices of Isaac P. Christiancy, who was 
a member of the Michigan Supreme 
Court from 1857 to 1875. The associa- 
tion has had a bust of Judge Christiancy 
made, which will be placed permanently 
in the state library at Lansings. 

The subjects selected by other speakers 
were: United States District Judge 
Arthur C. Denison, ‘Substance and 
Form’; Hon. Grant Fellows, ‘‘Rever- 
sals on Technical Errors’; Hon. A. B. 
Eldredge, ‘‘Matters in Which the Dis- 
cretion of the Trial Court Should Be 
Final’; Prof. Jerome C. Knowlton, Uni- 
versity of Michigan, ‘‘Admission to the 
Bar.” 

The association elected the following 
officers: President, A. B. Eldredge, Mar- 
quette; vice-president, Watts S. Hum- 
phrey, Saginaw; secretary, W. J. Land- 
man, Grand Rapids; treasurer, William 
E. Brown, Lapeer; directors, T. A. E. 
Weadock, Detroit; Judge Parkinson, 
Jackson; L. H. Sabin, Battle Creek; 
W. W. Potter, Hastings; W. K. Clute, 
Grand Rapids; Judge Wiest, Lansing; 
Lincoln Avery, Port Huron; William M. 
Smith, St. Johns; Lieut.-Gov. Ross; 
C. W. Hitchcock, Bay City; Judge 
Dodds, Mt. Pleasant; H. M. Oren. 


Minnesota. — Attorney-General Wick- 
ersham was selected to give the annual 
address before the Minnesota State Bar 
Association meeting at Duluth July 
18-20. Discussing ‘‘What Further Regu- 
lation of Interstate Commerce is Neces- 
sary or Desirable,”’ he declared that a 
national administrative commission to 
regulate great industrial organizations 
in the same way that the Interstate 
Commerce Commission regulates rail- 
ways, is desirable and may be necessary. 
“The anti-trust legislation of the United 
States,” he said, ‘‘and of most of the 
separate states is based on the theory 
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that the natural price of an article is 
that fixed by the operation of the 
natural law of supply and demand, 
working without artificial restraint. But 
the fact is that the law of supply and 
demand does not, and has not for many 
years worked in this country in a natural 
unrestrained and unfettered manner. 
Prices of standard articles of consump- 
tion have been fixed by associations of 
the producers, without the participation 
of the consumer or the general public.” 

Mr. Wickersham asserted that it was 
a matter of serious consideration whether 
it would be practicable to give to the 
proposed interstate corporation commis- 
sion the power to fix prices. He also 
considered the holding company to be 
an important factor in the problem of 
great combinations. 


Missouri. — Governor Simeon E. 
Baldwin has accepted an invitation to 
address the Missouri State Bar Associa- 
tion Sept. 23, at its annual meeting at 
Excelsior Springs. His subject, it is said, 
will be “‘Artificiality of the Law of Evi- 
dence.” 

North Carolina. — The thirteenth an- 
nual meeting of the North Carolina 
Bar Association was held at Lake Toxa- 
way June 28-9. The association had 
counted on hearing the annual address 
delivered by Congressman Martin J. 
Littleton of New York, but he was un- 
able to be present. 

The association adopted the report 
of its committee on law reform, recom- 
mending that the number of judges be 
increased to twenty-four, that the pres- 
ent system of rotation be abolished, 
that the solicitors be put on salary 
and that the law relating to challenges 
of jurors be amended. Bills designed to 
carry out these reforms will be intro- 
duced in the next legislature. 
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The meeting was called to order by 
President Charles W. Tillett of Char- 
lotte. The address of welcome was 
delivered by Walter E. Moore and the 
response by Francis D. Winston, former 
Lieutenant-Governor. An address was 
given on “The Torrens System,” by 
Thomas M. Pittman of the Henderson 
bar. 


Ohio. — At the annual meeting of the 
Ohio State Bar Association, held at 
Cedar Point July 11-13, the annual 
address was delivered by Congressman 
Samuel W. McCall of Massachusetts, and 
dealt with ‘‘Representative as Against 
Direct Government.” He said in part: — 

“Madison clearly expressed his per- 
ception of the necessity of a republic 
rather than a democracy. The makers 
of the Constitution were able to consum- 
mate the most democratic movement 
that had ever taken place on a grand 
scale in the history of the world, and 
being statesmen as well as democrats 
they sought to make their government 
enduring by guarding against hasty 
action and the excesses which had so 
often carried popular governments to 
destruction. 

“In order to establish what Lincoln 
called ‘a government of the people, by 
the people, for the people,’ they saw 
clearly the lines over which they might 
not pass in pretended devotion to the 
democratic idea without establishing a 
government of, by and for the dema- 
gogue, with the certain reaction in favor 
of autocracy sure speedily to come, for 
they knew that the men of the race to 
which they belonged would not long 
permit themselves to be victims of mis- 
government.” 

James Harrington Boyd of Toledo 
presented a paper on ‘“Employers’ Lia- 
bility Legislation; its Purpose and 
Methods of Enforcement.” 
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The annual address of President 
Andrews dealt in part with the coming 
constitutional convention. 

Resolutions were adopted urging that 
at the coming constitutional convention 
the number of Ohio Supreme Court 
judges be increased to nine, and that 
the judges be appointed by the Governor, 
A resolution was also adopted asking 
that each county in the state be made a 
common pleas court district. In all, 
eight proposed amendments to the Con- 
stitution were indorsed, including a rec- 
ommendation that the country justice 
shop be abolished and that justices of 
the peace be made county officers. 

The following officers were elected: 
President, Judge Frederick L. Taft of 
Cleveland; secretary, Gilbert H. 
Stewart, Jr., of Columbus (re-elected); 
treasurer, Clement R. Gilmore of Day- 
ton; vice-presidents, first, J. Chandler 
Harper, Cincinnati; second, W. R. War- 
neck, Urbana; third, Hugh T. Mathers, 
Sidney; fourth, John H. Price, Cleve- 
land; fifth, Smith Bennett, Columbus; 
sixth, Frank Taggart, Wooster; seventh, 
Thomas A. Jones, Jackson; eighth, D. A. 
Hollingsworth, Cadiz; ninth, W.S. Met- 
calf, Chardon; tenth, Silas Huron, Find- 
lay. 


Pennsylvania. — The seventeenth an- 
nual meeting of the Pennsylvania Bar 
Association, held at Bedford, Pa., June 
27-29, was marked by the presentation 
of some striking papers. The presi- 
dent’s address, delivered by Edwin W. 
Smith, discussed “Law and the Func- 
tion of Legislation.’”’ “Judges make law, 
and so they should,” said the speaker. 
“It is a sad time when they are afraid 
to take this responsibility. Let us not 
hide behind the theory that decisions 
are always declarations of custom. So 
they are sometimes and in that respect 
they are not new laws, but let us admit 
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that the judges do declare law also be- 
fore custom establishes it. Let us admit 
that judges must declare new principles 
sometimes which are not customs, but 
only reasoning and common sense. Judge- 
made law should ever be behind the 
common thought but not too far be- 
hind... . 

“I do not think that I would ask any 
judge to change the law of real prop- 
erty, of notes and bills, agency or com- 
mercial law generally, for the relations 
governed by these branches of the law 
have not changed. But where the rela- 
tions between the parties have changed 
by force of modern conditions, why 
should not judges make the changes a 
part of the system of law? I do not 
think that I would be unwilling that 
there should be judge-made changes in 
the law of master and servant, employer 
and employee. I think that public 
opinion is demanding this. I would 
broaden the rule of negligence and nar- 
row the rule of assumption of risk, mak- 
ing the employer liable in many cases 
now covered by the fellow-servant rule, 
and making him liable for negligence in 
more cases where the furnishing of better 
appliances would have prevented the 
accident. 

“This, I think, would be in accord- 
ance with public opinion. ‘Common 
thought’ or ‘public opinion’ do not mean 
the thought or opinion of all the people. 
There are many who have no thoughts 
or Opinions upon many subjects. They 
do not need to have. The public opinion 
upon a subject is the best general 
opinion on that subject of the many 
who are acquainted with it. We have 
seen well discussed by laymen these 
questions of law bearing upon the rela- 
tions of employers and employees, and 
the general trend of the discussion seems 
to be in favor of wide modification. 
Why should the judges hesitate then 


to pronounce as law this recognized 
public opinion? Judges did this in times 
past, and they should not fear to do it 
now. 

“There are objections to legislation 
as a method of reaching scientific law, 
which are inherent in the system of 
popular law-making, and the objections 
which are the most obvious are common 
to all legislation in all governments, 
and are not necessarily a criticism of our 
form of government. The history of law 
shows that all important legislation is a 
compromise; it never expresses exactly 
what anybody wants. Friends and 
opponents finally meet on some neutral 
ground, not quite satisfactory to either. 
There may be, and usually is, an honest 
difference of opinion as to the advisabil- 
ity of serious legislation. Dicey, in his 
‘Law and Public Opinion,’ asserts that 
the ‘sinister interest’ affecting law-mak- 
ing, of which Bentham complains, is 
not necessarily selfish or dishonest — 
that it is much more likely to be stupid. 

“T am not willing to admit that 
politics is responsible for all the evils of 
our system of legislation. We find the 
same defects in countries where politics 
are comparatively pure. So long as we 
submit to untrained men this important 
function of making law, we must expect 
disappointment. I do not know what the 
remedy is, but it seems to me that the 
suggestion is worthy of some considera- 
tion, that all the administrative func- 
tions of the state should be performed, 
as now, by a legislature elected by the 
people, but that substantive law should 
be made only by a board of trained 
experts also chosen by the people. Judge- 
made law is at least made by experts; 
legislation is not.” 

The report of the committee ‘‘on 
judiciary department” was accepted, the 
association thus going on record against 
an elective judiciary. Last year the 








committee was divided on the question 
of whether judges ought to be elected 
by the people for a single term of 
twenty-one years, or appointed to office 
as a means of removing the bench from 
political influence. The committee was 
asked to reconsider the question and 
this year by a vote of 4 to 3 agreed that 
instead of being elected all the judges 
ought to be appointed. As to how this 
should be done the committee disagreed. 

Former Governor Andrew J. Monta- 
gue of Virginia made the annual address, 
in which he advocated ‘‘A More Effec- 
tive Cabinet” for the President of the 
United States. He thought it would be 
advantageous for members of the cabi- 
net to have the right to appear upon the 
floor of Congress, answer interrogatories 
and speak in defense of the policies of 
their several departments, although they 
might not have the right to vote. 

The Cabinet as at present consti- 
tuted, the speaker said, was at best an 
extra-constitutional body, ‘‘but the Con- 
stitution at least permits and encourages 
a Cabinet as such, and necessity has 
evolved and usage has confirmed it, and 
while it may differ from similar agencies 
in other legislative governments, never- 
theless, its adaptability to submit in the 
person of its members on the floor of 
the House of Congress bills and measures 
of the President, accompanied with ap- 
propriate explanation, and to respond 
to inquiries and interpellations respect- 
ing their several departments under 
Congressional regulation now seems 
indubitable. 

“Indeed, of what purpose is the Con- 
stitutional duty of the President to 
recommend measures unless they be 
accompanied or followed by appropriate 
exposition. Custom the world over for- 
bids such exposition by the executive 
in person, but custom the world over 
sanctions such exposition by a Cabinet 


The Green Bag 






Minister. The conclusion seems ineyi- 
table from a proper construction of this 
Constitutional clause, together with the 
manifest necessities of government that 
the performance of such delegated func. 
tions by a Cabinet Minister is not only 
not a violation of the mandatory pro- 
vision, but a plain consummation of the 
provision.” 

Mr. Montague contended that the 
plan would cause the Cabinet to become 
not only an educational factor of tran- 
scendant influence, but a great power 
for discovering, unifying and express- 
ing the popular will, and besides tend 
to greatly elevate the character, ability 
and dignity of the membership of the 
Cabinet. 

It would make of Cabinet members 
originators, formulators and expounders 
of policies. 

Judge Ralston offered a paper on “The 
Delay in the Execution of Murderers.” 
From a summary of statistics he had 
gathered, he concluded that the delay 
was not in the trial nor in the action of 
the Supreme Court on the appeal, but 
arose, in Philadelphia county, largely 
in the disposal of motions for new trials. 
The principal delay, however, was be- 
tween sentence and execution, due to 
the intervention of the Board of Par- 
dons in wrongly seeking to pass upon the 
question of actual guilt. 

The paper of John Marshall Gest, 
Judge of the Orphans’ Court, on “The 
Law and Lawyers of Honoré de Balzac,” 
was an admirable summary of the liter- 
ary qualities of the great novelist, lumi- 
nously expressed with that charm and 
originality of style for which Mr. Gest 
is well known, and also described a large 
number of the legal plots and legal 
characters in the ‘‘Comédie Humaine.” 
Mr. Gest said that Balzac’s works were 
crammed full of knowledge of the law, 
and that it would be impossible to treat 
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his subject fully in a paper occupying 
asingle hour. (See p. 456 supra.) 

The Uniform Desertion Act and Uni- 
form Foreign Wills Act, submitted by 
‘the Committee on Uniform State Laws, 
were both approved by the Association. 

Canons relating to the ethics of the 
bench, corresponding to those adopted 
last year with regard to the bar, were 
adopted in accordance with a report of 
the Special Committee on Legal Ethics. 

The following officers were elected: 
president, George R. Bedford, Luzerne; 
vice-presidents, Paul A. Gaither, West- 
moreland, Hon. A. B. Hassler, Lancaster, 
Hugh B. Eastburn, Bucks, William 
Righter Fisher, Philadelphia, Isaac Ash, 
Venango; secretary, Hon. William H. 
Staake, Philadelphia; treasurer, Hon. 
Wm. Penn Lloyd, Cumberland; execu- 
tive committee, Charles D. Gillespie, 
Christian H. Ruhl, Russell C. Stewart, 
Andrew A. Leiser, James I. Brownson, 
T. C. Hipple, E. L. Whittelsey, Quincy 
A. Gordon, R. Stuart Smith, John H. 
Jordan, George C. Lewis, J. B. Wood- 
ward, H. S. Prentiss Nichols, John M. 
Strong, Nicholas M. Edwards, Roland 
D. Swoope, B. Frank Eshleman, Harry 
Keller, Paul A. Kunkel, John D. Dorris, 
and J. Benjamin Dimmick. 


Texas. — Congressman Martin W. 
Littleton of New York delivered the 
annual address at the thirtieth annual 
meeting of the Texas Bar Association, 
held at Waco July 4-5. Congressman 
Littleton is a native of Texas. He advo- 
cated effective regulation of corporations, 
and the election of United States Sena- 
tors by the people. In speaking of the 
organization of corporations he stated 
that no share of stock ought to be issued 
until it was able to hold up its hand 
and say, I know my redeemer liveth; 
that the dishonest corporation made the 
honest corporation suffer. 


501 


President Hiram T. Glass submitted 
his annual address, followed by the read- 
ing of a paper on “Judicial Reform in 
Texas” by Judge William Hodges of 
Texarkana. 

The report of the committee on 
judicial administration and remedial 
procedure was read, and_ excited 
much interest and discussion. 

An interesting paper was read by. 
Hon. Ben Kendall of Waco, giving a 
sketch of John Marshall. 

Judge John C. Townes, dean of the 
law faculty of the State University, 
read the report of the committee on 
legal education and admission to the 
bar, which carried with it the recom- 
mendation that the president appoint a 
committee to consider the laws regu- 
lating examinations and admissions to 
the bar in other states, and to prepare 
a bill on the subject. The recommen- 
dations of the report were adopted. 

Lee Estes of Texarkana read the re- 
port of the committee on commercial 
law, which carried with it some recom- 
mendations as to legislation looking to 
uniform commercial laws and renewed 
the recommendations of a former com- 
mittee to endeavor to secure the passage 
of an act recognizing the commission of 
uniform state laws and creating a simi- 
lar board of commissioners of Texas. 
The recommendations of the report were 
adopted in their entirety. 

W. A. Wright of San Angelo read the 
report of the committee on criminal law, 
which made the following suggestions 
for the consideration of the association: 
Longer terms and higher salaries for all 
judges, trial and appellate; an immediate 
record of all exceptions and reasons 
therefor to be made by the court stenog- 
rapher, together with the court’s ruling 
and qualifications, and a copy to be em- 
braced, as taken down in the statement 
of facts and transcript; as soon as the 
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testimony in a criminal trial is closed 
the court shall prepare his charge and 
submit same to counsel for defendant, 
who shall have time to request special 
instructions and raise exceptions, and no 
other shall be considered in his motion 
for a new trial. The recommendations 
of the report were unanimously adopted. 

A forceful and striking paper was 
read by Col. T. N. Atkinson of Hous- 
ton, on “Some Results of Holding the 
Legal Intellect in Mortmain.” 

The following officers for the ensuing 
year were elected: R. E. L. Saner of 
Dallas, president; John T. Duncan of 
La Grange, vice-president; William D. 
Williams of Austin (re-elected), treas- 
urer; J. B. Cave of Austin (re-elected), 
secretary; W. W. Searcy of Brenham, 
A. D. Sanford of Waco, Marshall Spoonts 
of Fort Worth, W. T. Bartholomew of 
San Angelo and W. C. Morrow of Hills- 
boro, directors; Norman G. Kittrell of 
Houston, O. L. Stribling of Waco and 
B. B. Stone of Ballinger, delegates to 
the American Bar Association; W. P. 
Hilderbrant of Austin, A. B. Watkins 
of Athens and J. W. Woods of Houston, 
alternates. 





West Virginia.— At the twenty- 
seventh annual meeting of the West 
Virginia Bar Association, held at White 
Sulphur Springs, West Va., July 12-13, 
the following papers were presented: 
President W. W. Hughes, ‘The Spirit 
of the Times, its Effect on Law’’; Judge 
W. N. Miller, ‘“‘Is There Need of Addi- 
tional Judges for the Supreme Court 
of Appeals’; Judge B. F. Keller, 
“The Judicial Code’”’;S. W. Walker, ‘‘The 
Law’s Delays and its Remedies.’”’ The 
following officers were elected : president, 
Judge B. F. Keller, Bramwell; vice- 
presidents, first, H. C. Hervey, 
Wellsburg; second, Stuart W. Walker, 
Martinsburg; third, Joseph H. Gaines, 
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Charleston; fourth, W. G. Peterkin, 
Parkersburg, fifth, Jean F. Smith, Hunt. 
ington; secretary, Charles McCamic, 
Wheeling; treasurer, Charles A. Kreps, 
Parkersburg. 





Wisconsin. — The annual meeting of 
the Wisconsin Bar Association was held 
at Milwaukee June 29-30. President 
M. A. Hurley of Wausau, in his address, 
urged that efforts be made to increase 
the membership. 

Edgar A. Bancroft of Chicago, dis- 
cussing ‘““The Sherman Law and Recent 
Decisions,’”’ pronounced the Sherman 
law a masterpiece of comprehensive 
prohibition rather than an effective 
remedy for a specific wrong. “It con- 
tains a general declaration of public 
policy rather than a definite and specific 
provision for regulation of the abuses 
of co-operation in modern industry and 
commerce. These recent decisions, how- 
ever, have removed much of the uncer- 
tainty concerning its scope.” 

Chief Justice Winslow offered a paper 
on “Recent Changes in the English 
System of Taxation.” A. A. Jackson of 
Janesville, in his eulogy of Edward Ver- 
non Whiton, gave an account of 
the legal history of the state. Walter 
D. Corrigan of Milwaukee painted 
an interesting picture of the ideal 
lawyer. 

The following officers were elected: 
president, John M. Olin, Madison; vice- 
presidents, Thomas M. Kearney, T. W. 
Spence, Fred Begliner, E. G. Nash, 
J. W. Murphy, J. E. McConnell, B. B. 
Park, Spencer Haven, J. M. Clancey, 
O. E. Clark, George B. Hudnall, Alex- 
ander E. Matheson, Judge Martin L. 
Lueck, S. H. Cady, M. Barry, G. D. 
Jones, Daniel H. Grady, James Wick- 
ham; secretary, Adolph E. Kanneberg, 
Milwaukee, and treasurer, J. B. San- 
born, Madison. 
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